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BEFORE THE ARIZONA CORPORATI~~S ~~$~~~~ 

IN THE MATTER OF U S WEST 

AT&T Communications of the Mountain States, Inc., TCG-Phoenix, MCI WorldCom, Inc. and 

Sprint Communications Company, L.P. (collectively, "ATMS") to compel U S WEST to respond 

to data requests JI- 130, JI- 13 1, JI- 132 and JI- 133 (the "Motion to Compel"). ATMS seek to 

obtain documents and analyses that non-testifling experts prepared for U S WEST at the 

direction of counsel and in anticipation of litigation. As the state commissions in Montana and 

Nebraska have determined with respect to the very documents at issue here, the documents are 

protected from discovery based on long-established privileges. After thorough in camera review, 

Montana and Nebraska commissions have concluded that these documents are protected from 

discovery based on the attorney-client and work product privileges. This Commission should be 

guided by the analysis of its colleagues in Montana and Nebraska and should reach the same 

result. 

ATMS's effort to obtain these document implicates U S WEST'S right to consult freely 

with its attorneys and for those attorneys to perform investigations with the assistance of expert 

consultants. ATMS would have the Commission violate applicable privileges, strip U S WEST 
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Bf its legal rights, and act inconsistently with the fair administration of justice. For these reasons 

and for the reasons set forth below, U S WEST asks the Commission to reject ATMS's Motion to 

Compel. 

The documents at issue consist of reports and other written materials that outside 

Zonsultants prepared to assist U S WEST's attorneys in advising U S WEST of the nature of any 

litigation risks associated with the operations support systems ("OSSs") that U S WEST is 

ieveloping to provide competitive local exchange carriers ("CLECs") with access to ordering, 

illing, and related functions. In addition to having been prepared for litigation, these documents 

;ontain U S WEST counsel's mental impressions and legal theories. 

Because U S WEST's counsel commissioned the reports to assist them in rendering legal 

advice to U S WEST, the attorney-client privilege protects the reports from disclosure. Courts 

uound the country hold that the attorney-client privilege is absolute and shields privileged 

jocuments from discovery regardless of need. The affidavits of attorneys for U S WEST, Laurie 

1. Bennett and Raymond C. Fitzsimons, which are attached as Exhibits A and B, respectively, 

xtablish that U S WEST counsel relied upon the reports in rendering legal advice to U S WEST. 

Furthermore, as the Nebraska special master recognized in upholding U S WEST's claim of 

iittorney-client privilege, these reports constitute "communications" within the meaning of the 

attorney-client privilege. 

These reports are also protected from discovery by the attorney work product doctrine. 

The affidavits of Ms. Bennett and Mr. Fitzsimons establish that the only reason U S WEST 

requested the consultants to prepare these materials was to assist them in rendering legal advice 

regarding pending and anticipated litigation arising under the Telecommunications Act of 1996 

["the Act"). The consultants prepared the OSS assessments specifically to assist U S WEST in 

proceedings before state commissions in which a primary issue was defining the nature of 

U S WEST's OSS obligations under the Act and the FCC's First Report and Order. In addition, 

U S WEST commissioned these evaluations to assess litigation risks and prepare legal strategies 
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for its filings with state commissions and the FCC under section 271 of the Act. Contrary to 

ATMS's assertions, these documents were not prepared in the ordinary course of business; they 

never would have been prepared but for U S WEST's involvement in litigation under the Act. 

Moreover, U S VVEST counsel had substantial involvement in directing the consultants' 

activities, reviewing their work and preparing the final reports. The reports, therefore, 

necessarily reflect counsel's thought processes, opinions, and legal theories. Such opinion work 

product is afforded heightened legal protection. Furthermore, the documents reflect the thought 

processes and opinions of the non-testifying consultants U S WEST retained in anticipation of 

Litigation, which are also protected from disclosure under the Arizona Rules of Civil Procedure. 

Finally, they are protected by the self-evaluation privilege, which protects from discovery efforts 

3f a corporation to examine its operations when protection will serve the public interest. 

ATMS cannot make the type of substantial showing required to overcome the protections 

afforded by these privileges. Arizona law, like the law throughout the country, recognizes that 

the attorney-client privilege is absolute and that the other discovery protections can be overcome 

mly in limited circumstances and only, at a minimum, upon a demonstration of substantial need. 

ATMS cannot demonstrate substantial need, since they are free to retain their own consultants to 

:valuate U S WEST's OSSs. ATMS have both the resources and the access to U S WEST's OSS 

gateways needed to conduct an evaluation. The attorney work product doctrine requires ATMS 

to do their own work instead of piggybacking on U S WEST's trial preparation. Moreover, 

U S WEST has provided ATMS with substantial material about OSS testing pursuant to other 

discovery requests. Thus, ATMS's ability to analyze U S WEST's OSS systems will not be 

hampered by failing to obtain these privileged documents. 

For these reasons and the reasons set forth below, the Commission should follow the 

results in Montana and Nebraska and reject ATMS's motion to compel U S WEST to respond the 

data requests at issue. 
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11. Procedural History and Statement of Facts 

4. Procedural History 

Responding to ATMS's 287 data requests in this proceeding, U S WEST has produced 

.ens of thousands of pages of documents and detailed, narrative answers relating to their many 

ireas of inquiry. Approximately 250 of these requests concern OSS andor performance 

neasures. Thus, ATMS have received substantial information from U S WEST on these topics. 

J S WEST, however, has objected to a limited number of them on various grounds, including 

Ibjections based on the attorney-client privilege and the attorney work product doctrine. 

Specifically, on April 26, 1999, U S WEST objected to the four data requests at issue on 

he grounds that the requests seek the production of documents protected by the attorney-client 

irivilege, the work product doctrine and the self-evaluation privilege. Shortly thereafter, on May 

7, 1999, U S WEST filed a Privilege Log identifying and describing a limited number of 

locuments that it was withholding from production in response to the four data requests at issue 

iere.1 ATMS filed their Motion to Compel on May 17, 1999, seeking to compel disclosure of 

he 25 privileged documents included in the Privilege Log. 

B. Statement of Facts 

ATMS assert that U S WEST must produce the OSS assessments. Their position rests on 

wo fundamentally incorrect factual premises. First, ATMS incorrectly assume that the 

:onsultants performed their work in the ordinary course of business, not in anticipation of 

itigation. Second, they wrongly contend that the documents do not reflect attorney thought 

irocesses. 

ATMS's assumption regarding the actual data requests at issue here, see Motion to Compel at 2, 
s correct. As to data request JI-3, U S WEST has not withheld any documents to date. To the extent 
;uch documents are withheld in the future, U S WEST will provide a privilege log. 
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1. 

The FCC has ordered that incumbent local exchange carriers ("ILECs") like U S WEST 

The Privileged Materials Were Prepared for Litigation. 

are obligated to unbundle their OSSs and make them available to CLECs. U S WEST developed 

its Interconnect Mediated Access system ("IMA"), which affords access through an electronic 

gateway to U S WEST's OSSs. In mid-1997, CLECs began challenging the access that 

LJ S WEST was providing to its OSSs, focusing primarily on the access IMA provides. These 

:hallenges to U S WEST's OSSs have occurred in arbitrations and other litigation in federal 

:ourts, state courts, and public utility commissions throughout U S WEST's 14-state region. A 

:entral focus in these proceedings has been attempting to define the nature of U S WEST's OSS 

ibligations under the Act and the FCC's First Report and Order and evaluating U S WEST's 

:ompliance with those obligations. For example, the Colorado Public Utilities Commission 

nitiated a show cause proceeding on September 30, 1997 (Docket No. 97C-432T), alleging that 

J S WEST had failed to meet its OSS obligations. Affidavit of Raymond C. Fitzsimons 

:"Fitzsimons Aff.") 77 3-5. 

In addition to these proceedings, in the summer of 1997, U S WEST began to consider 

nitiating actions under section 271 of the Act to obtain authorization to provide long distance 

Service in its region. FCC pronouncements established that U S WEST's satisfaction of OSS 

nequirements would be an issue in these section 271 proceedings. Id. 7 5 . 2  

Given the importance of OSS issues in the arbitrations, the Colorado litigation, and in the 

;ection 271 proceedings the company was considering, U S WEST commissioned three 

:onsulting firms to conduct separate assessments of any litigation risks associated with the 

ATMS suggest that it is somehow significant that some of the OSS reports were prepared near 
he time the FCC issued its decisions on other BOC 271 applications. Motion to Compel at 14. Those 
iecisions, however, confirmed that U S WEST would likely face challenges to its OSS interfaces in 27 1 
xoceedings and made it clear that OSS analyses were foundational for those proceedings. In other 
vords, the timing that ATMS cite actually supports the fact that the analyses were performed in 
inticipation of litigation.. 
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company's OSSs. The purpose of each of these studies was to assist U S WEST's counsel in 

providing legal advice and representation in the pending Colorado litigation and in the section 

271 proceedings for which the company was preparing. Id. 1 6; Affidavit of Laurie J. Bennett 

("Bennett Aff.") 17 3-4. 

2. 

U S WEST initiated one OSS study in October 1997 at the request of then in-house 

counsel for U S WEST, Raymond Fitzsimons, Assistant General Counsel -- Litigation. Mr. 

Fitzsimons requested a consulting firm to perform a study of IMA to assist U S WEST in the 

Colorado litigation and to enable him and other counsel for U S WEST to provide legal advice in 

connection with the section 27 1 proceedings. Specifically, Mr. Fitzsimons anticipated that 

U S WEST would use the study to develop its responses to claims by AT&T, MCI and other 

CLECs that U S WEST was not complying with its OSS obligations. The demands of litigation, 

not issues arising in the normal course of business, caused Mr. Fitzsimons to request the study. 

Id.? 6. 

The Nature of the OSS Evaluations 

From the outset, Mr. Fitzsimons told the consulting team that the study was highly 

confidential, that it was commissioned to enable U S WEST to assess and defend its OSS 

performance in pending and anticipated litigation, and that the final work product was to be 

provided only to the U S WEST Law Department. Throughout the period of the study, Mr. 

Fitzsimons personally directed the consultant's efforts. He received periodic status reports from 

the consultant, and he provided legal guidance that helped shape both the methodology the 

consultant used to evaluate OSS performance as well as the scenarios it selected to simulate 

actual system performance. The study and its results, therefore, contain Mr. Fitzsimons' thought 

processes, opinions, and conclusions regarding legal requirements and issues raised in pending 

and anticipated litigation concerning U S WEST's OSS performance. Id. 11 7-9. In addition, the 

report sets forth the consultant's conclusions, opinions, and mental impressions. 
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The consulting firm completed this study in May 1998. It delivered a single copy of the 

final report directly to Laura Ford, an in-house attorney who succeeded Mr. Fitzsimons on the 

OSS project. The cover and each page of the study contain the legend: "Privileged -- 

AttorneyKlient Correspondence Prepared in Anticipation of Litigation," Since receiving the 

report, U S WEST has maintained its confidentiality by strictly limiting its access to counsel for 

U S WEST and a small group of employees directly and intimately involved in OSS issues. 

Counsel for U S WEST have used, relied upon and continue to rely upon the study to provide 

legal advice to U S WEST regarding pending and anticipated litigation. Id. f 9-10. 

U S WEST's Information Technologies organization commissioned a separate evaluation 

3f IMA in September 1997. In mid-1997, U S WEST employees from that organization were 

working closely with U S WEST's Law Department to assist in defending the pending claims 

relating to U S WEST's OSS performance and in preparing for the section 271 proceedings. To 

;hat end, they requested another consulting firm to evaluate IMA and assess any litigation risks 

associated with it. Their request for the evaluation arose solely in the context of litigation, not in 

;he ordinary course of U S WEST's business. Id. f 10. 

Because this study was requested specifically for potential use in litigation, the 

[nformation Technologies organization consulted with Mr. Fitzsimons concerning the steps to 

:ake to ensure that the study would be confidential.3 Based on the advice of U S WEST's 

:ounsel, the consulting team involved in the project was instructed that the study was 

:onfidential and that information relating to it should not be disclosed to anyone other than the 

LJ S WEST employees who also were directly involved. Id. f 1 1. 

Mr. Fitzsimons monitored the preparation of the report. He reviewed two drafts before 

the consultants issued the final report in October 1997, and he provided substantive comments to 

3 Far from weakening any privilege claim, the fact that U S WEST employees consulted with 
:ounsel to ensure that the report at issue was adequately protected bolsters U S WEST's claim that the 
documents were not prepared in the ordinary course of business and only in anticipation of litigation. 
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both drafts. The report contains the conclusions, opinions, and the mental impressions of the 

consulting firm. The consulting firm was hlly aware that U S WEST intended to use the report 

in connection with litigation. Accordingly, each page of the final report is marked with the 

legend: "Confidential Attorney/Client Privilege -- Attorney Work Product." Id. 7 12. The 

consulting firm produced only two copies of the report to U S WEST: one to Mr. Fitzsimons in 

his capacity as litigation counsel for U S WEST and the other to the employee in the Information 

Technologies organization who had consulted with Mr. Fitzsimons about the project. U S WEST 

has maintained the confidentiality of that report, disclosing it only to counsel and a small group 

of employees directly involved in the Colorado litigation concerning OSS performance issues. 

- Id. 7 12. 

The circumstances surrounding the preparation of the third OSS evaluation are similar to 

those for the other two studies. In Summer 1997, Laurie Bennett, Corporate Counsel in 

U S WEST's Law Department, engaged another consulting firm to analyze legal issues which 

could arise under section 271. Ms. Bennett specifically commissioned the study for use in 

preparing for proceedings under section 27 1. Her request for the study was motivated only by 

anticipated litigation, not issues arising in the ordinary course of U S WEST's business. Ms. 

Bennett oversaw the project and had the principal role in communicating with the consulting 

firm. Her involvement included working closely with the consultants to develop the scope of the 

project, and the study, therefore, reflects her thought processes. In addition, the study contains 

the consulting firmk conclusions, mental impressions, and thought processes. Bennett Aff. 77 3- 

5. 

When she engaged the consulting firm, Ms. Bennett explained to the consultant managing 

the project that the study was confidential and that U S WEST would use it to prepare for section 

27 1 litigation. Accordingly, the written materials the consulting firm presented to U S WEST 

bear the inscription, "Prepared in Anticipation of Litigation - Attorney Client Privilege." The 

study was closely held and was disseminated only to a small group of employees who were 
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involved in the section 271 decision process. Ms. Bennett has relied on the study to provide 

legal advice to U S WEST concerning the section 271 proceedings. Id. 'I[v 5-6. 

111. Argument 

A. The Montana and Nebraska Commissions Have Already Decided that the 
Documents at Issue Are Not Discoverable. 

In discussing the rulings of prior commissions, ATMS fail to mention that the only two 

:ommissions that have reached the merits of U S WEST's privilege claims based on a review, 

with the benefit of reviewing the actual documents, have upheld the protections and rejected 

arguments virtually identical to those ATMS now raise in support of the Motion to Compel. For 

sxample, the Montana Commission adopted the decision of an appointed special master, made 

after reviewing in camera the very documents at issue here. The special master appointed by the 

Commission in that case concluded: 

From all arguments presented and the discussion above, the proper legal 
conclusion is that USWs OSS studies and related documents are attorney- 
client privileged. The OSS studies were developed to assist in rendering 
legal advice, the studies have been maintained as confidential for that 
purpose, and the studies were confidentially transmitted to the attorneys. . 
. . [Therefore U S WEST] need not produce the OSS studies or documents 
related to those studies. 

Ex. C (Montana Special Master Decision) 'I[ 37. He found further: 

[I]f it were the case that USW's studies and related documents were not 
attorney-client privileged (which they are) they would be protected as 
opinion work product because the studies and related documents are 
mental impressions, conclusions, opinions or legal theories of USW's 
attorneys or other representatives. Additionally, because the requisite 
showing for access to the information has not been made, to the extent that 
the remaining information in issue . . . not protected by the attorney-client 
privilege amounts to opinion work product . . . it is protected as opinion 
work product and is not discoverable. 

[d. 'I[ 44 (parentheticals omitted, emphasis added). The Montana special master also embraced 

U S WEST's claim that the documents at issue are entitled to the protection afforded by the rule 

against discovery of facts known to or opinions held by non-testifjmg expert consultants under 
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Montana's civil discovery rule, which like Arizona's Rule 26(b)(3), is based on Federal Rule of 

Civil Procedure 26(b)(3). Id. at 77 45-48. 

Likewise, reviewing these same documents and rejecting arguments identical to those 

advanced by ATMS here, a special master appointed by the Nebraska Commission in 

U S WEST'S section 271 proceeding also held that the documents at issue are protected from 

discovery by both the attorney-client privilege and the attorney work product doctrine, Ex. D 

(Nebraska Special Master Decision). 

ATMS ignore the Montana and Nebraska rulings and, instead, focus on an order issued 

by the New Mexico State Corporation Commission (the "New Mexico Commission") relating to 

these documents. However, they distort the result in New Mexico and wrongfblly contend that 

the decision there compels production of the documents in this case. Significantly, ATMS fail to 

disclose some critical facts from the New Mexico decision. For example, they do not reveal that 

the New Mexico Commission "assum[ed] without deciding that the consultant reports fall within 

the attorney-client privilege" and observed that the documents "appear to constitute attorney 

work product." New Mexico Order 77 3 1-32.4 

Similarly, ATMS do not disclose that the New Mexico Commission did not order 

U S WEST to produce the documents at issue there to AT&T, or any other private party, and 

indeed, never ruled on the merits of AT&T's motion to compel there: 

AT&T's Motion to Compel Responses to its First Discovery Requests & 
not be finallv decided until after in camera review by the Commission of 
the 25 disputed documents. 

New Mexico Order 7 1 at p. 28 (emphasis added). The New Mexico Commission merely 

ordered U S WEST to provide the disputed documents to the commission for an in camera 

Although the New Mexico Commission did believe that showings were made to overcome the 
work product protection, the commission never ordered the production of any of the documents at issue 
there. Moreover, U S WEST has provided ATMS with substantial testing materials in this proceeding, 
thereby nullifying any substantial need found by the New Mexico commission. 
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review. Id.5 As stated before, after in camera reviews in Montana and Nebraska, those 

commissions deemed the materials protected. 

As discussed above, the very issues presented here have been previously decided in 

U S WEST'S favor by commissions in Nebraska and Montana. Therefore, this Commission need 

not spend its valuable time and resources in re-evaluating ATMS's unpersuasive arguments yet a 

third time.6 The documents at issue are not discoverable, and the Commission should, therefore, 

deny ATMS's Motion to Compel in its entirety. 

B. The Attorney-Client Privilege Bars Production of the Reports. 

The attorney-client privilege in Arizona protects the documents listed in the Privilege 

Log from disclosure. As the Supreme Court of the United States recently observed, the attorney- 

client privilege is one of the law's oldest and most venerable privileges in the law. Swidler & 

Berlin v. United States, 11 8 S. Ct. 2081,2084 (1998). Arizona law confers strong protection to 

Eommunications between attorneys and their clients. The privilege afforded to attorney-client 

communications is embodied in statute: "An attorney shall not, without the consent of his client, 

be examined as to any communication made by the client to him, or his advice given thereon in 

the course of professional employment." A.R.S. 0 12-2234(A) (1998). 

The Arizona Supreme Court has stated that the fundamental purpose of the attorney-client 

privilege is "intended to encourage the client in need of legal advice to tell the lawyer the truth" 

with the assumption that "[ulnless the lawyer knows the truth, he or she cannot be of much 

The documents were never produced to the commission because U S WEST withdrew its 
section 271 petition in New Mexico. 

ATMS appear to suggest that "[olther state administrative agencies" have ordered the 
production of privileged studies like these at issue here. See Motion to Compel at 8-9. However, none 
3f these decisions, as described by ATMS, involved an agency's consideration of a motion to compel the 
production of documents over decisions of privilege or other protections as in this case. The fact that a 
Texas commission ''ordered Southwestern Bell Telephone Company to engage in extensive workshops 
regarding OSS," or that another BOC expert "testified extensively regarding [OSS expert] reports in 
support of BellSouth's alleged compliance with its OSS obligations under the Act" is simply of no 
moment here. See id. 
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assistance to the client." Samaritan Found. v. Goodfarb, 176 Ariz. 497, 501, 862 P.2d 870, 874 

(1 993). Thus, while recognizing that the privilege 'lis not without costs," Arizona courts have 

steadfastly declared that "the privilege is central to the delivery of legal services in this country." 

- Id. (citation omitted). 

The privilege protects the relaying of information to attorneys to enable them to give 

sound and informed advice, as well as the advice itself. & Upiohn Co. v. United States, 449 

U.S. 383,390 (1981). Because of the importance of the attorney-client privilege, a showing of 

need cannot overcome the privilege. & A.R.S. 3 12-2234 (providing no exception for 

"substantial need"); Admiral Ins. Co. v. United States Dist. Ct., 881 F.2d 1486 (9th Cir. 1989); 

Arcuri v. Trump Taj Mahal Assocs., 154 F.R.D. 97, 101 (D.N.J. 1994); State ex rel. United 

States Fidelitv & Guar. Co.. v. the Montana Second Judicial Dist. Court, 783 P.2d 91 1,915,917 

(Mont. 1989); 8 Wigmore, Evidence 3 2292 (McNaughton rev. 1961). 

Consistent with the goal of enabling attorneys to provide the best possible legal advice, 

courts routinely hold that communications between attorneys, their clients, and other 

professionals who assist attorneys in rendering legal advice fall within the attorney-client 

privilege. See. ex., United States v. Alvarez, 519 F.2d 1036, 1045-46 (3d Cir. 1975) 

(communications with psychiatrist); United States v. Cote, 456 F.2d 142, 144 (8th Cir. 1972) 

(communications with accountant); United States v. Judson, 322 F.2d 460,462-63 (9th Cir. 

1963) (same); United States v. Kovel, 296 F.2d 918 (2d Cir. 1961) (same); Golden Trade S.R.L. 

v. Lee ADparel Co., 143 F.R.D. 514 (S.D.N.Y. 1992) (communications with patent agent); 

Baxter Travenol Lab. v. Lemay, 89 F.R.D. 410 (S.D. Ohio 1981) (communications with 

litigation consultant); Cold Metal Process Co. v. Aluminum Co. of America, 7 F.R.D. 684 (D. 

Mass. 1947) (expert in minerology and crystallography could not be compelled to testify where 

hired by plaintiffs attorneys to aid in preparation of confidential report). State courts, too, have 

recognized this aspect of the attorney-client privilege. &, State v. Thommon, 495 S.E.2d 437 

(S.C. 1998) (communications with psychiatrist retained to assist counsel with defense covered by 
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attorney-client privilege); Brown v. State, 448 N.E.2d 10 (Ind. 1983) (privilege covered 

communications between defendant and polygraph expert where expert retained to assist attorney 

in rendering legal advice to defendant); Conforti & Eisele. Inc. v. DeD't of Treasurv, 405 A.2d 

487 (N.J. Super. 1979) (constructiodengineering consultants hired to assist with litigation are 

agents of attorney and covered by attorney-client privilege). 

These courts recognize that with the increasingly technical and complex issues that 

require legal advice, the attorney-client privilege covers communications with subject matter 

Zxperts who assist attorneys in rendering legal advice. As the court in Kovel stated, "the 

2omplexities of modern existence prevent attorneys from effectively handling clients' affairs 

without the help of others . . . ." 296 F.2d at 921. Analogizing to a client who speaks a foreign 

language, the Kovel court noted that accounting concepts -- like systems and software 

mgineering -- are a foreign language to most attorneys. Id. at 922. Thus, the use of an 

zccountant to interpret a client's complicated tax story should no more destroy the privilege than 

the presence of an interpreter because "the presence of the accountant is necessary, or at least 

highly useful, for the effective consultation between the client and the lawyer which the 

[attorney-client] privilege is designed to permit." 

party agent maintains the confidentiality of client communications and his participation is for th 

purpose of providing legal advice to the client, the privilege extends to the agent's 

2ommunications with the attorney. Id. 

(footnote omitted). So long as the third 

Recognizing the complexity of modern business and the sometimes difficult application 

of the attorney-client privilege in the corporate client context, Arizona has codified these 

principles. In addition to codifying the generic privilege, the statute further provides in relevant 

part: 

For purposes of subsection A, any communication is privileged between 
an attorney for a corporation . . . or other similar entity . . . and any 
employee, agent or member of the entity . . . regarding acts or omissions 
of or information obtained from the employee, agent or member if the 
communication is either: 
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1. For the purpose of providing legal advice to the entity or . . . to 

2. For the purpose of obtaining information in order to qrovide 

the employee, agent or member. 

legal advice to the entity or.  . . the employee, agent or member. 

A.R.S. 0 12-2234(B)(l) 842); see also State ex rel. Corbin v. Ybarra, 161 Ariz. 188, 192, 777 

P.2d 686,690 (1989) (noting that both attorney-client privilege and work product protection 

'must apply not only to attorneys but their agents as well"). 

In this case, the consultants' reports fall squarely within the privilege. As the affidavits of 

Mr. Fitzsimons and Ms. Bennett establish, U S WEST commissioned all three evaluations 

;pecifically to enable its counsel to render legal advice relating to the defense of actions 

nvolving OSS issues and the fbrtherance of section 271 filings. OSS issues are extremely 

echnical and highly complex; in-depth understanding of these issues is beyond the reach of most 

ittorneys. Without the evaluations fi-om these expert consultants, U S WEST'S counsel would 

lave been significantly handiqapped in providing legal advice to the company. Because the 

nfonnation in the reports was important to the consultations between U S WEST and its counsel 

md was treated confidentiality, it is protected from discovery by the attorney-client privilege. 

In an attempt to prevent application of the attorney-client privilege, ATMS incorrectly 

tssert that the written reports of expert consultants submitted to attorneys are not "attorney-client 

:ommunications" and, accordingly, are not privileged. Motion to Compel at 1 1. Of course, there 

:an be no serious dispute that the attorney-client privilege attaches to both oral and written 

:ommunications, and that a written consultant's report prepared at the request of and submitted to 

tn attorney constitutes a communication. 

By citation to Southern Bell Tel. & Tel. Co. v. Deason, 632 So. 2d 1377 (Sup. Ct. Fla. 

994), ATMS apparently are arguing that the reports are not the sort of communication that is 

)rotected by the attorney-client privilege. Southern Bell is so readily distinguishable from the 

)resent circumstances as to be wholly inapposite. In that case, Southern Bell attorneys requested 

;outhem Bell employees to conduct a series of audits of trouble repair reports, a collection of 
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data of over 1,000,000 such reports. There is no suggestion in the case that the audits contained 

any expert opinion or analysis, or the mental impressions or legal theories of lawyers. Since 

those audits comprised solely factual data, the court held that they were not the sort of 

communications to which attorney-client privilege attaches, although they did constitute attorney 

work product prepared in anticipation of litigation. 

In contrast to Southern Bell, the OSS studies in this case were prepared by outside 

experts not corporate employees. Equally important, unlike the Southern Bell, the OSS studies 

here are not merely collections of factual data. They comprise the expert opinions and analyses 

of the consultants, they contain evaluations and recommendations regarding OS S performance, 

and they reflect attorneys' methodologies to support legal theories and arguments for 

U S WEST'S position in the state arbitrations, federal court actions and section 271 proceedings. 

Consequently, the holding of Southern Bell regarding the attorney-client privilege for internal 

audits has no relevance to the instant motion. 

As set forth above, there can be no serious question that reports or analyses of technical 

consultants who assist attorneys qualifL as attorney-client privileged material. In most instances, 

courts determine that technical reports are or are not privileged based on the evidence of the 

attorneys who retained or supervised the consultants. See. ex., Ford Motor Co. v. Lerraat, 904 

S.W.2d 643,648 (Sup. Ct. Tex 1995) ("In support of this claim, Ford submitted affidavits from 

both in-house and outside counsel. . . . The affiants affirmatively state that the material was 

gathered and prepared in a specific form for use by Ford's attorneys and was treated as 

confidential by the attorneys and Ford. Information gathered in this way falls within the confines 

of the privilege as explicated in Upiohn Co."). The evidence that U S WEST provides clearly 

establishes that the reports are privileged communications.7 

ATMS also appear to suggest that U S WEST voluntarily provided the documents at issue here 
Motion to Compel at 16. U S WEST has not introduced the reports in to the Colorado Commission. 
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ATMS also suggest that Mr. Fitzsimons and Ms. Bennett were acting not as attorneys 

rendering legal advice, but rather as corporate officials, in connection with the documents sought. 

Motion to Compel at 11-12. A plain reading of the sworn affidavits makes it abundantly 

clear that Mr. Fitzsimons' work in connection with the documents arose from his role as legal 

counsel, and not from general corporate duties. Fitzsimons Aff 7 7 3,6,7,8,9,10,11 , 12. 

The objections to the adequacy of U S WEST's privilege log are similarly without merit. 

See Motion to Compel at 11-12. ATMS's claim that U S WEST is not specific enough in 

describing the nature of the privileged documents. Id. The purpose of a privilege log is to make 

a prima facie showing that the elements of the privilege are satisfied. 

Investigation, 974 F.2d 1068, 1071 (9th Cir. 1992). U S WEST's log and affidavits amply meet 

these requirements, showing that communications were made to U S WEST attorneys for the 

purposes of providing legal advice. Clearly, U S WEST is not required to reveal the "contents" 

of those reports, as ATMS suggest, since that could waive U S WEST's privilege claims. 

In re Grand Juw 

ATMS further suggest that it cannot discern the nature of the documents in U S WEST's 

privilege log. See Motion to Compel at 11-12. ATMS are well aware of the issues surrounding 

OSS access. From the privilege log and affidavits, it knows for whom these documents were 

prepared and why. Moreover, one of the movants, AT&T, also has already sought these 

documents in three other states, clearly demonstrating that it has sufficient information to 

challenge U S WEST's privilege claims. U S WEST's privilege log provides sufficient 

information to establish U S WEST's privilege claims without waiving them and has provided 

ATMS with sufficient information to challenge U S WEST's claims. 

this or any other proceeding, and, contrary to ATMS's speculative assertion, U S WEST will not 
introduce them in proceedings before the FCC. 
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C. The Work Product Doctrine Also Bars Production of the Reports. 

1. 

The OSS documents are also protected by the attorney work product doctrine. Although 

Because the reports were prepared for litigation, they are work 
product. 

the work product doctrine overlaps to some degree with the attorney-client privilege, it is 

nonetheless distinct. Rule 26(b)(3) of the Arizona Rules of Civil Procedure, which governs the 

disclosure of attorney work product, provides: 

Trial Preparation Materials. Subject to the provisions of subdivision 
(b)(4) of this rule, a party may obtain discovery of documents and tangible 
things otherwise discoverable . . . and prepared in anticipation of litigation 
or for trial by or for another party or by or for that other party's 
representative (including his attorney, consultant, surety, indemnitor, 
insurer or agent) only upon a showing that the party seeking discovery has 
substantial need for the materials in the preparation of the party's case and 
that the party is unable without undue hardship to obtain the substantial 
equivalent of he materials by other means. In ordering discovery of such 
materials when the required showing has been made, the court shall 
protect against disclosure of the mental impressions, conclusions, opinions 
or legal theories of an attorney or other representative of a party 
concerning the litigation. 

Like the federal counterpart, by its own terms, Arizona Rule 26(b)(3) bars production not 

mly of documents that attorneys prepare, but also materials prepared by consultants and other 

zgents of a party when prepared in anticipation of litigation. Ariz. R. Civ. P. 26(b)(3); see also 

United States v. Noble, 422 U.S. 225,238-39 (1975) ("[The work-product] doctrine is an 

intensely practical one, grounded in the realities of litigation in our adversarial system. One of 

ihose realities is that attorneys often must rely on the assistance of investigators and other agents 

in the compilation of materials in preparation for trial. It is therefore necessary that the doctrine 

3rotect material prepared by agents for the attorney as well as those prepared by the attorney 

himself"). The Advisory Committee notes to Fed. R. Civ. P. 26(b)(3), upon which the Arizona 

rule is based, emphasize that work of non-lawyers perfonned in anticipation of litigation is 

protected under the work product doctrine. 

[Rule 26(b)(3)] reflects the trend of cases by requiring a special showing 
not merely as to materials prepared by an attorney, but also as to materials 
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prepared in anticipation of litigation or preparation for trial by or for a 
party or any representative acting on his behalf. 

Fed. R. Civ. P. 26(b)(3) advisory committee's note. 

Numerous courts recognize that documents prepared in anticipation of litigation, even by 

non-attorneys, fall within the work product doctrine. See. e.?., Longs Drug Stores v. Howe, 134 

Ariz. 424,429,657 P.2d 412,417 (Ariz. 1983) (noting that "trial preparation materials prepared 

2y a party's representative are within the protection of the Rule") (citation omitted); Martin v. 

Ballv's Park Place Hotel & Casino, 983 F.2d 1252, 1258-61 (3d Cir. 1993); Maertin v. 

4rmstrona World Indus., Inc., 172 F.R.D. 143, 150-51 (D.N.J. 1997); Eoppolo v. Nat'l Railroad 

Passenger Corn., 108 F.R.D. 292 (E.D. Pa. 1985); Fontaine v. Sunflower Beef Carrier. Inc., 87 

F.R.D. 89 (E.D. Mo. 1980); Spaulding v. Denton, 68 F.R.D. 342,345-46 (D. Del. 1975); EmDire 

Box Co. v. Illinois Cereal Mills, 90 A.2d 672 (Del. 1952). Furthermore, courts routinely hold 

,hat documents prepared in connection with or in anticipation of administrative proceedings are 

Drepared in anticipation of litigation within the meaning of the work product doctrine. E.g;., 

Martin, 983 F.2d 1252; Briags & Stratton Corn. v. Concrete Sales & Services, 174 F.R.D. 506, 

509 (M.D. Ga. 1997); Maertin, 172 F.R.D. at 149; Martin v. Monfort. Inc., 150 F.R.D. 172,173 

:D. Colo. 1993). 

Finally, many courts, including the United States Court of Appeals for the Tenth Circuit, 

nave concluded that the work product doctrine is not confined to materials specifically prepared 

for the litigation in which it is sought, but, "extends to subsequent litigation.'' Frontier Ref.. Inc. 

v. Gorman-Rum Co.. Inc., 136 F.3d 695,703 (10th Cir. 1998) (collecting cases); see also United 

States v. Phizer. Inc., 560 F.2d 326,335 (8th Cir. 1977) (extending the work product doctrine to 

materials prepared in anticipation of any other litigation regardless of whether related); Duplan 

Corn. v. Moulinage et Retorderie de Chavanoz, 487 F.2d 480,484-85 (4th Cir. 1973) (same); In 
re Grand Jury Proceedings, 43 F.3d 966,971 (5th Cir. 1994) (recognizing that the work product 

doctrine applies to subsequent litigation); United States v, Leggett & Platt. Inc., 542 F.2d 655, 

959794.1/67817.150 

- 1 8 -  



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FENNEMORE CRAIG 
A PROFESSIONAL CORPORATION 

PHOENIX 

660 (6th Cir. 1976), cert. denied, 430 U.S. 945 (1977) (same); Republic Gear Co. v. Box-  

Warner Corn., 381 F.2d 551,557 (2d Cir. 1967) (same). This result has found support in the 

Supreme Court's statement in FTC v. Grolier. Inc., 462 U.S. 19,25 (1983), that Rule 26(b)(3) of 

the federal rules "protects materials prepared for any litigation or trial as long as they were 

prepared by or for a party to the subsequent litigation." 

Application of these principles to the consultant reports clearly demonstrates that the 

reports are attorney work product. The affidavits of Ms. Bennett and Mr. Fitzsimons 

conclusively establish that the reports were prepared for litigation, not in the ordinary course of 

business. Bennett Aff. 7 3-4; Fitzsimons Aff. 7 6. As these affidavits demonstrate, the reports 

would not have been commissioned but for the pending and anticipated litigation in which 

U S WEST was engaged. The motivation for the reports had nothing to do with issues arising in 

the ordinary course of U S WEST'S business. Id. Under these circumstances, the documents 

clearly qualifi for protection under the work product doctrine. See Martin, 150 F.R.D. at 172 

(studies prepared after party is aware of potential for litigation squarely fall within work product 

privilege). 8 

* 

ATMS allege without foundation that the studies were prepared ''for ordinary business 

purposes" because, they argue, at the time U S WEST and its attorneys commissioned and 

prepared the studies, there was only a "remote possibility of litigation." Motion to Compel at 13- 

14. ATMS could not be fwther off the mark. The Telecommunications Act of 1996 requires 

non-discriminatory access to network elements, and the FCC previously determined that OSSs 

* ATMS's citation of Lumber v. PPG Indus., 168 F.R.D. 641, 646 (D. Minn. 1996) is inapposite. 
- See Motion to Compel at 13. There, the court stated that a party could not shield documents from 
discovery by delegating business functions to outside counsel. Here, the affidavits of U S WEST counsel 
conclusively establish that the reports were not prepared in the ordinary course of business. 
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are a network element.9 U S WEST'S provision of non-discriminatory access to OSS was, at the 

time the OSS studies were commissioned, in litigation in 14 state public utility commissions and 

some number of federal courts. ATMS are each keenly aware of this litigation, as they are 

parties to most of the proceedings. In addition, U S WEST anticipated that AT&T, MCI and 

other interexchange providers would oppose its compliance in section 27 1 proceedings planned 

in other states, precisely as they have done in this proceeding. The litigation which prompted the 

OSS studies was real, ongoing, and immediate, as well as reasonably anticipated in other 

contexts. 

ATMS's reliance on the Arizona Supreme Court's decision in Brown v. Superior Court, 

137 Ariz. 327,670 P.2d 725 (1983), is misplaced and their claim that "U S WEST has made no 

showing whatsoever that any information pertaining to the five factors10 identified in Brown 

would establish that the documents were prepared in anticipation of litigation" is preposterous. 

Motion to Compel at 13-14. In Brown, the court held, in contrast to ATMS's position here, that 

the only materials not entitled to work product immunity were those prepared before the party 

claimed that it anticipated litigation -- the court held that all of the remaining materials, prepared 

after the date on which the party stated it anticipated litigation, were protected attorney work 

product. Brown, 137 Ariz. at 335-36,670 P.2d at 733-34. All of the documents in question here 

were prepared in anticipation of litigation. 

In AT&T Corn. v. Iowa Utils. Bd., 119 S. Ct. 721 (U.S. 1999), the United States Supreme 
Court vacated the FCC rule that defined the network elements incumbent local exchange carriers must 
unbundle under 47 U.S.C. $9 251(c)(3) and 251(d)(2). Accordingly, there is currently no valid FCC rule 
defining the elements U S WEST must unbundle, nor is it clear whether the FCC will require incumbent 
LECs to unbundle OSS when it issues its new unbundling rules in response to the Supreme Court's 
decision. 

lo  Although ATMS's listing of the factors set forth in Brown is generally accurate, see Motion to 
Compel at 12-13, as discussed below, however, their proposed application of those factors in this case is 
plainly erroneous. 
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More importantly, however, the sworn affidavits of Mr. Fitzsimons and Ms. Bennett 

clearly establish that the OSS studies at issue were prepared in anticipation of litigation under the 

factors listed in Brown. Mr. Fitzsimons and Ms. Bennett attest to the fact that the sole purpose of 

the OSS studies was to seek expert opinion and recommendations to assist lawyers in advising 

the company in connection with ongoing and anticipated litigation and administrative 

proceedings, including a show cause proceeding relating to U S WEST's OSS obligations before 

the Colorado Public Utilities Commission. See Fitzsimons Aff. ff 4, 6, & 11; Bennett Aff. f 4. 

Indeed, that the studies were protected attorney work product created in anticipation of litigation 

is not casually asserted; it pervades the sworn affidavits of officers of the court. Fitzsimons Aff. 

7 7 4,5,6,8,9,10,11,12; Bennett Aff. f f 3,4,5,6. In addition, each affidavit states that the studies 

were commissioned by counsel solely for litigation and were not prepared in the ordinary course 

of business. Fitzsimons Aff. ff 6 & 1 1 ; Bennett Aff. 7 4 .  Finally, because of their intimate 

involvement in the conduct of the testing and the rendering of the reports, the studies necessarily 

contain the attorneys' thought processes, conclusions and legal opinions regarding the 

requirements of the Act and U S WEST's OSS capabilities. See Fitzsimons Aff. f 8; Bennett 

Aff. f 4." 

ATMS claim that the OSS studies were prepared for an ordinary business purpose 

because they were undertaken to assess U S WEST's compliance with the Telecommunications 

Act . Motion to Compel at 14. This is simply a non-sequitur. U S WEST's compliance with the 

Act in its provision of OSS is a core issue in state arbitrations, cost dockets and federal court 

This issue is well illustrated by Santiago v. Miles, 121 F.R.D. 636 (W.D.N.Y. 1988). In 
Santiago, an attorney developed a computer program to perform a statistical analysis of raw data to test 
the correlation of prison job assignments and ethnicity in anticipation of defense of a law suit. The court 
found that, although the raw data on computer -printouts would not normally be protected by the work 
product doctrine, "the printouts themselves reflect, because of counsel's participation in developing the 
computer program, an attorney's 'selection process [which] itself represents defense counsel's mental 
impressions and legal opinions as to how the evidence in the documents relates to the issues and defenses 
in the litigation."' &at 638 (quoting SDorck v. Peil, 759 F. 2d 312, 315 (3d Cir. 1985)). 
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litigations that were pending at the time the studies were commissioned. That OSS access may 

be required by the Act does not alter the fact that U S WEST'S OSS compliance is a key issue in 

various litigated matters and it does not transform the purpose of the studies from litigation 

preparation to the ordinary course of business. 

Accordingly, like the Montana and Nebraska commissions,, the Commission should hold 

that the documents at issue are protected from discovery by the work product doctrine. 

2. 

The reports also qualifjr for the higher protection that the law affords opinion work 

The reports are opinion work product subject to the highest 
protection. 

product. Mr. Fitzsimons' and Ms. Bennett's affidavits establish that they had significant 

involvement in the preparation of the reports. Because of their involvement, the reports reflect 

their opinions, legal theories, and litigation strategies. As discussed earlier, Mr. Fitzsimons had 

direct input into the methodology and scenarios the consultants selected for one of the studies, 

and he provided detailed, substantive comments on drafts of the other study in which he was 

involved. As a result, the reports contain and reflect his thought processes and legal strategies. 

Likewise, Ms. Bennett was intimately involved in deciding upon the nature and scope of the 

study she oversaw; the study, therefore, necessarily reflects her thought processes. Cf. Barrett 

Indus. Trucks, Inc. v. Old Republic Ins. Co., 129 F.R.D. 515,519 (N.D. Ill. 1990) (defendant 

could not discover questions counsel asked consultant or even learn of aspect of case to which 

counsel directed majority of questions as that would reveal the attorney's thought processes). 

Under the Arizona Rules of Civil Procedure, the mental processes, strategies and opinions 

of attorneys are afforded even greater protection than ordinary work product. See Ariz. R. Civ. 

P. 26(b)(3) (even if required showings are made and discovery is ordered, "court shall protect 

against disclosure of the mental impressions, conclusions, opinions, or legal theories of an 

attorney or other representative of a party concerning litigation"). As Rule 26(b)(3) expressly 

provides, this protection of "opinion work product" extends not only to attorneys, but also to 
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"other representatives of a party." Id.; 8 Charles A. Wright, Arthur R. Miller, Richard L. Marcus, 

Federal Practice and Procedure § 2026 at 403 (2d ed. 1994) ("the reference in the rule to 

'representative' is consistent with cases that have refused to order discovery of material 

containing the impressions of claims agents and other assistiny in preparation of the case") 

(emphasis added). Thus, the work product doctrine strictly protects not only the mental 

impressions of U S WEST's in-house counsel, but also those of its consultants as reflected 

throughout the reports where those consultants were retained in anticipation of litigation. Barrett 

Indus. Trucks. Inc., 129 F.R.D. at 519. The protection afforded opinion work product is near- 

absolute and cannot be overcome by a mere showing of need, or even an inability to secure 

equivalent materials without undue hardship. See Longs Drug Store, 134 Ariz. at 430,657 P.2d 

at 41 8 ("Where the material being sought, however, contains nothing but impressions, theories 

and the like, there will ordinarily not be grounds for production"); Utiohn Co. v. United States, 

449 U.S. 383,399-401 (1981). 

ATMS claim that U S WEST has made no showing that the reports contain the opinion 

work product of its consultants cannot be taken seriously in light of the affidavits of Ms. Bennett 

and Mr. Fitzsimons. See Motion to Compel at 14. The reports necessarilv contain not only the 

opinions of U S WEST's attorneys, but also consultants' mental impressions, conclusions and 

opinions, and U S WEST asserts that the reports are protected on this ground as well. As Mr. 

Fitzsimons states: "Throughout the study period and based upon my experience as an in-house 

counsel for a large computer equipment and software manufacturer, I personally directed the 

consultant's efforts, and received status reports. I provided guidance on the particular 

methodology to be used to evaluate the OSS performance, and participated in the selection of 

scenarios for the simulation of actual system performance." Fitzsimons Aff. 7 8. Therefore, as 

Mr. Fitzsimons states, the OSS study reflects his legal opinions and conclusions. Id. 

With respect to the September 1997 report, Mr. Fitzsimons states that he substantively 

commented on multiple drafts of the report. Id. f 13. Thus, that report also contains his and the 
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consultants' mental impressions, conclusions and opinions. Similarly, in paragraph 4 of her 

affidavit, Ms. Bennett stated that the third study reflects her thought processes because she 

"worked closely with the consultants to develop the scope of the project." Thus, the affidavits 

provide evidence not only that the OSS studies were prepared in anticipation of litigation, but 

also that they contain legal opinions and not merely factual matter. 

3. 

Because the reports are opinion work product, ATMS may not discover them even if it 

ATMS have not met their heavy burden of proving need. 

could demonstrate need. But even if the reports could be discovered based on a showing of need, 

ATMS have not met their burden. 

To discover non-opinion work product, ATMS have the burden of establishing that they 

have a substantial need for the reports and are unable to obtain substantially equivalent 

information by other means without undue hardship. See Ariz. R Civ. P. 26(b)(3); Hickman v. 

Tavlor, 329 U.S. 495,512 (1947); see also Longs Drug Stores, 134 Ariz. at 428, 657 P.2d at 416 

(noting that "Arizona practice has always conformed to the Hickman rule" on these issues). 

ATMS cannot meet this heavy burden. It is well established that a party cannot obtain work 

product analyses of an adversary if the party has the ability to perform similar analyses itself or 

can obtain comparable information through other means. See Martin v. Ballv's Park Place Hotel 

& Casino, 983 F.2d 1252, 1262-63 (3d Cir. 1993) (where OSHA had ability and resources to 

conduct own testing it could not obtain test report of defendant's consultant); Hendrick v. Avis 

Rent A Car Svs.. Inc., 916 F. Supp. 256,260-61 (W.D.N.Y. 1996) (plaintiff failed to establish 

substantial need to attend defendant's crash tests where did not demonstrate its own independent 

expert's attempts to perform similar tests); Martin, 150 F.R.D. at 173 (no substantial need shown 

where party could have performed own time and motion analysis in 1990, when defendant 

conducted its analysis, and could perform such analysis now); Juedeman v. Montana Deaconess 

Med. Ctr., 726 P.2d 301,322-23 (Mont. 1986) (where plaintiffs could retain own pathologist to 

analyze records, exceptional circumstances warranting discovery of non-testifying expert 
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opinions is not present). Here, ATMS have access to IMA. Nothing prevents them from 

retaining their own consultants to evaluate the system. Moreover, they already have hundreds of 

pages of documents from U S WEST regarding IMA. These were provided pursuant to hundreds 

of data requests concerning OSS propounded by ATMS in this docket. Furthermore, ATMS 

have ample access to actual CLEC experience using IMA. With these other avenues available to 

them, it clearly would be improper to allow ATMS to exploit U S WEST's protected work 

product. &United States v. Beiersdorf-Jobst. Inc., 980 F. Supp. 257,262 (N.D. Ohio 1997) 

(intent of work product doctrine is to prevent an adversary from piggybacking on the efforts of 

its opponent's counsel). 

Based on vague and unsubstantiated claims of lack of "access" and "cooperation," ATMS 

assert that they cannot replicate the OSS studies and that, in any event, to do so would be an 

"arduous and unrealistic task." Motion to Compel at 16-17. ATMS do not explain why this is 

so. Just as U S WEST has, ATMS are free to retain their own experts and to elicit from those 

experts whatever they can in support of its opposition to U S WEST's section 271 compliance. 

And, as set forth above, they can obtain additional information through written discovery if the 

gateways are insufficient for their analytical purposes. DeBartolo-Aventura. Inc. v. Hernandez, 

638 So. 2d 988 (Fla. App. 1994) (work product protection not overcome where plaintiff has 

standard discovery tools available to her). 

While it is true that ATMS do not have unfettered access to U S WEST employees, that 

unavoidable circumstances is not reason to pierce attorney-client and attorney work product 

privileges. If it were, the privileges would be wholly diluted and largely unavailable to 

corporations. ATMS also claim that they should have access to the reports because the 

consultants prepared them early in the development of IMA when technical conditions were 

different from what they are now. & Motion to Compel at 17. This point, however, 

undermines rather than supports their position. Only the current version of IMA is relevant in 

this proceeding; thus, this argument does not establish "need." In fact, the OSS reports at issue 
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are so dated, and the changes to IMA since their preparation so substantial, ATMS cannot 

establish that the reports are even relevant, let alone that they are so "necessary" as to overcome 

applicable privileges and protections. 

ATMS's reliance on Southern Bell is once again misplaced. In that case the withheld 

audits were simply raw data of over 1,000,000 trouble repair reports. There was no expert 

evaluation, consultant's opinion or recommendations to attorneys. It was not opinion work 

product as are the OSS studies here, nor did the audits reflect legal impressions and theories. 

Although the Florida Supreme Court held that the audits were work product, since they were not 

attorney-client privileged, overriding the work product protection in that case did not disclose 

privileged communications or reveal expert opinion, as it would here. The factual differences 

between Southern Bell and this case are so great as to make that case inapplicable. Under these 

circumstances, ATMS cannot overcome the protection to work product that Anzona Rule 

26(b)(3) affords the documents at issue. 

D. Arizona Rule of Civil Procedure 26(b)(4)(B) Prevents Discovery Regarding 
the Opinions and Conclusions of Non-Testifying Experts. 

The reports are also immune from discovery because they were prepared by experts 

retained in anticipation of litigation, and who will not be called as witnesses in this proceeding. 

Rule 26(b)(4)(B) of the Arizona Rules of Civil Procedure provides: 

A party may through interrogatories or by deposition discover facts known 
or opinions held by an expert who has been retained or specially employed 
by another party in anticipation of litigation or preparation for trial and 
who is not expected to be called as a witness at trial, only as provided in 
Rule 35(b) [relating to physical or mental examinations] or upon a 
showing of exceptional circumstances under which it is impracticable for 
the party seeking discovery to obtain facts or opinions on the same subject 
by other means. 

Many courts have affirmed the principle of precluding discovery of such expert reports absent 

exceptional circumstances. See Durflinger v. Artiles, 727 F.2d 888 (10th Cir. 1984); Wolt v. 

Shenvood, 828 F. Supp. 1562,1566-68 (D. Utah 1993); see also Hartford Fire Ins. Co. v. Pure 

Air on the Lake. Ltd., 154 F.R.D. 202,207-10 (N.D. Ind. 1993); In re Shell Oil Refinerv, 132 
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F.R.D. 437 (E.D. La. 1990). Indeed, Arizona courts have long recognized that the rule 

"distinguishes sharply between testimonial and consulting experts, prohibiting discovery from 

the latter except 'upon a showing of exceptional circumstances."' Emeryencv Care Dynamics, 

Ltd. v. Sunerior Court, 188 Ariz. 32,36,932 P.2d 297,301 (Ct. App. 1997) (also noting Rule 

26(b)(4) "imposes a substantial barrier against discovery from consulting experts"). 

As set forth above, nothing precludes ATMS from retaining their own experts to evaluate 

U S WEST's OSSs. Since they are free to do so, ATMS cannot meet the heavy burden of 

proving exceptional circumstances warranting disclosure of the reports. See, e.g., Hartford Fire 

Ins. Co., 154 F.R.D. at 208-10 (no exceptional circumstances where plaintiffs' experts had ample 

opportunity to conduct their own analysis of collapsed pipes); In re Shell Oil Refinery, 132 

F.R.D. at 443 (no exceptional circumstances where plaintiffs' experts could conduct tests 

plaintiffs sought to obtain from defendants' non-testifying experts); see also In re Pizza Time 

Theatre Sec. Litia., 113 F.R.D. 94,96 (N.D. Cal. 1986) (privilege is designed "to discourage lazy 

or unscrupulous lawyers fiom trying to cut case-preparation comers by leaching basic 

information or valuable opinions from experts retained by their opponents"). Instead, ATMS 

have demonstrated no interest in implementing IMA and have abandoned entirely 

implementation of U S WEST's ED1 operational support system. 

The non-testifling expert privilege is designed to prevent a party fiom unfairly taking 

advantage of the work and effort undertaken by another. See In re Pizza Time Theatre Sec. 

Litig., 113 F.R.D. at 96. ATMS have the resources, ability and opportunity to conduct their own 

investigations on these issues. This Commission should not destroy U S WEST's privileges and 

protections simply to relieve ATMS of the standard burdens of case preparation. 

E. The Documents are Protected Under the Self-Evahation Privilege. 

Even if the long-standing attorney-client privilege and the attorney work-product and 

non-testifying expert doctrines did not apply, the corporate self-evaluation privilege would 

protect these documents from disclosure. 
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Numerous courts have recognized the corporate self-evaluation privilege. See, e.q., 

Joiner v. Hercules. Inc., 169 F.R.D. 695- 698-99 (S.D. Ga. 1996); Sheppard v. Consolidated 

Edison Co., 893 F. Supp. 6,7-8 (E.D.N.Y. 1995); Reichold Chems.. Inc. v. Textron, Inc., 157 

F.R.D. 522 (N.D. Fla. 1994); In re Crazv Eddie Sec. Litig., 792 F. Supp. 197,205 (E.D.N.Y. 

1992). The privilege permits individuals and corporations to assess candidly their compliance 

with legal or regulatory requirements without creating evidence that may be used by opponents 

in hture litigation. Reichold Chems., 157 F.R.D. at 524. Courts reason that self-evaluation 

fosters compliance with the law and, thus, serves a compelling public interest. See Sheppard, 

893 F. Supp at 7 ("The self-evaluation privilege is based on the notion that disclosure of 

documents reflecting candid self-examination will deter or suppress socially useful investigations 

Dr evaluations or compliance with the law or professional standards") (quoting Reillv v. Metro- 

North Commuter R.R. Co., No. 93 Civ. 7317, 1995 WL 105286, *1 (S.D.N.Y. Mar. 13, 1995)). 

To suggest that the corporate self-analysis privilege is barred by Arizona law, ATMS cite 

a district court case from Kansas, Mason v. Stock, 869 F. Supp. 828 (D. Kan. 1994). AT&T 

Supplemental Memo at 3 n. 1. This case is wholly inapposite. First, the court in Mason 

Eonsidered a "self-policing' privilege asserted by law enforcement officers that was distinct from 

the corporate self-critical analysis privilege asserted here. Id. at 834. Second, the court's initial 

ground for rejecting the privilege was federalism concerns - specifically, the need for a federal 

court to avoid creating common law. Id. Third, the case involved federal civil rights violations 

allegedly committed by law enforcement officers. The court was simultaneously concerned 

about allowing state officials to shield themselves from federal civil rights statutes, and leery of 

the idea that policemen would somehow shirk their normal duties without access to the privilege. 

[d. The cases ATMS ascribe to Judge Weinstein for additional support of its position also 

involves law enforcement officers - and similar issues. Denver v. Lichtenstein, 660 F.2d 432 

(10th Cir. 1981). 

959794.1167817.1 5 0  

- 28 - 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

FENNEMORE CRAIG 
A PROFESSIONAL CORPORATION 

PHOENIX 

To assert the self-analysis privilege, a party generally must meet a four-part test: (1) the 

information must result from critical self-evaluation undertaken by the party seeking protection; 

(2) there must be a strong public interest in preserving the free flow of the type of information 

sought; (3) the information must be of a type whose flow would be curtailed if the privilege did 

not apply; and (4) the information must be prepared with the expectation that it would be kept 

confidential. Dowling v. American Hawaii Cruises. Inc., 971 F.2d 423,425 (9th Cir. 1992). The 

documents U S WEST seeks to withhold easily satisfy each of the four factors. 

First, the reports result from, at a minimum, critical self-evaluation that U S WEST 

initiated of its OSS systems. Second, the public has a strong interest in encouraging ILECs like 

U S WEST to conduct such analyses in order to foster competition in the local telephone market 

and to satisfl its OSS obligations under the Act. Indeed, this Commission has a particularly 

strong interest in encouraging U S WEST to conduct such analyses so that U S WEST may 

assess its satisfaction with the Act before seeking to enter the long-distance telephone market in 

Arizona. Third, if these reports are not privileged, U S WEST and other utilities will be strongly 

discouraged from conducting similar analyses in the future. If its competitors can discover these 

analyses, U S WEST will clearly have no incentive to conduct them in the fbture. Finally, as 

noted above, U S WEST has strictly protected the confidentiality of the reports, permitting only 

U S WEST counsel and a limited number of employees directly involved in OSS compliance to 

have access. 

U S WEST seeks simply to preserve its legal rights, and to prevent the forced disclosure 

of information that is protected by well-settled, cognizable legal privileges. The Commission 

should resist AT&T's efforts to compel discovery of what is clearly confidential and privileged 

information. 

IV. Conclusion 

For the foregoing reasons, the Commission should reject ATMS's motion to compel 

responses to data requests JI-130, JI-131, JI-132, and JI-133 from U S WEST. 
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BEFORE THE ARIZONA CORPORATION COMMISSION 

IN THE MATTER OF U S WEST 
COMMUNICATIONS, INC .'S COMPLIANCE 
WITH SECTION 271 OF THE 
TELECOMMUNICATIONS ACT OF 1996 

Docket No. U-0000-97-238 

U S WEST COMMUNICATION, INC.'S OPPOSITION TO THE MOTION 
OF AT&T COMMUNICATIONS OF THE MOUNTAIN STATES, INC., 

COMMUNICATIONS COMPANY, L.P., TO COMPEL RESPONSES TO 
TCG-PHOENIX, MCI WORLDCOM, INC., AND SPRINT 

DATA REQUESTS JI-130, JI-131, JI-132 AND JI-133 

Exhibits and Other Attachments 

Exhibits 

A. 

B. 

Affidavit of Laurie J. Bennett 

Affidavit of Raymond C. Fitzsimmons 

C. September 4, 1998 and October 30, 1998 Decision of Montana Special 
Master 

D. August 14, 1998 Decision of Nebraska Special Master 

Relevant Statutory Provisions 

A.R.S 5 12-2234 

Selected Case Authority 

United States v. Kovel, 296 F. 2d 918 (2d Cir.1961) 

Longs Drug Stores v. Howe, 134 Ariz. 424,657 P.2d 412 (1983) 

Santiago v. Miles, 121 F.R.D. 636 (W.D.N.Y. 1988) 
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Affidavit ofLaurie J. Bennett 



AFFIDAVIT OF LAURIE J. BENNETT 

CITY AND COUNTY OF DENVER ) 
) ss. 

STATE OF COLORADO ) 

Laurie J. Bennett, being sworn, deposes and says: 

1. I am over the age of twenty-one and am competent to testify to the facts 

set forth in this affidavit. 

2. From February 1986 to July 1998, I was employed as an attorney by 

U S WEST, Inc. I now provide legal consulting services to U S WEST on a periodic 

basis. 

3. While I was an employee with U S WEST, in preparation for 

proceedings before state public utility commissions and the FCC under section 27 1 of 

the Telecommunications Act of 1996, the U S WEST Law Department engaged a firrn 

to undertake analyses of the issues U S WEST would face when it files petitions 

pursuant to section 271, with a focus on OSS issues. Two contracts reflecting this 

engagement were entered into in the Summer and Winter of 1997. 

4. I commissioned these analyses for use in preparing for proceedings 

under section 271 of the Act. I requested the analyses solely because of anticipated 

litigation, not because of issues arising in the ordinary course of U S WEST'S 

[ 13 141-0207/DOCUMENT.DOC] 5/19/99 



I declare under penalty of perjury that the foregoing is true and correct to the 

best of my knowledge and belief. 

DATED t h i s > k  day of %?-, 1999. 

SUBSCRIBED AND SWORN to before me 

1999, by Laurie J. Bennett. 

Witness my hand and official seal. 

-@7--+- My commission expires: 

Notary Pub& 

. .. 

[ 13 141-0207/DOCUMENT.DOC] -3- 5/19/99 



business. I was the contact person with respect to the project, and I had the principal 

role in communicating with the firm. I also worked closely with the consultants to 

develop the scope of the project, and the study, therefore, reflects my thought 

processes. 

5. I explained to the manager of the project the confidential nature of any 

studies or materials that would be created, and that they were to be used to prepare for 

litigation relating to section 27 1 of the Act. All written analyses that were presented 

to U S WEST bore the inscription "Prepared in Anticipation of Litigation - Attorney 

Client Privilege." I in fact used the analyses to formulate legal advice. Furthermore, 

the written analyses reflect the mental impressions, thought processes, opinions and 

conclusions of the consultants regarding the section 271 and OSS issues they were 

retained to analyze. 

6 .  No final reports were ever produced or disseminated. All drafts have 

been kept confidential, pursuant to my direction, and shown only to a small number of 

people who were working on section 271 issues. 

[ 13141 -0207/DOCUMENT.DOC] -2- 5/19/99 
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September 4, 1998 and October 30, 1998 
Decision of Montana Special Master 
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DEPARTMENT OF PUB U C' 8 ERVlCE REGULATION 
BEFORE THE PUBLIC SERWCE COMMISSION 

OF THE STAT€ OF MONTANA 

IN THE M A m R  of the Inve$tlgation } UTILITY DIVISION 
into U $ WEST Cctmmunkatians, lnc'8 1 
Compliance with Section 27l (~)  of the ) DOCKET NO, D97.5.87 
Telscommunleatkno Act of 1898. 1 

DECtSlUN. OF S P E S  Y l8SU 

1. On Oottober 16,1998, AT&T Communicationcs of the Mountain Bates, Inc. . 

(AT&T), flkd a Motion fur Compliance with Discovery Order, In it0 motion AT&T 

q u ~ t i o n ~  whether U S West Communications, Int. (USW), has wmplid with the 
Publlc s6nfie;e Cammission's (PSC) September 1 1 , 1988, Order on Reconsideration of 
Order Compelling Dlecovery, PSC Order No. 6B82h, which adsptd the Septcrnber4, 

1998, Decirlbn of special Master on Discovery lesue (previous ordeo. On October 22, 
1998, USW filed P Responsa to AT&T's Motion for Ccrmpllance wlth blrwvery Order- 

In ita responw USW iupplsments one of the dab respansee at which A T W s  motion is 
directed. but argues that the t'emainlng USW data respon$es and USW objectlam in ' 

Ileu af data responses are in eompllance wtth the previous order. The PSC has 
appointed the undersigned as ti sprelal master to doclde the rnmtter. 

intervenor data requests numbered JI-O18@), (b), (c), and [d), and JI-048(b), (c), and 
(d). these dah requcsttr pertain to information regarding three USW operratlonal 

ruppqt ryetern8 (ass) atudlss and, in part, request USW to identify the odjectivm and 
the results Qf the studies. A thlrd data request, J1-244, Is also /nvolvsd, but It merely 
perkah8 to Update8 to the dah requests in iriue and need not be dkcuasred separately. 
In Its motion AT4T arguer that the previous order requires nafraUVe response$ by 

' 

2. ATBT state8 that the previous order requfre8 USW to respond to joint 
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POCKET NO. D97.5.07, SECOND DECISION OF SPECIAL MASTER 2 

USW, AT&T notes thatuSW has @upplied narrative response) to 511018 (in part) and 

JbWB(b) and (c), but the remining USW data responses, J M l e  (in remaining part) 
end JJ-CleS(d), are not In narrative form. are simply 8 collection of print.sut.8, and include 
nothing msponsive or Identifying either the objectives or result$ of USW$O$$ studles 
or any other 8naiy8is of U W s  OS$. 

previous responses to 511418. Revipw of the wpplement, a8 well a& prevbus USW 
response8 te Jl-018, demonttrates that USW has now responded reparding all 
objective-related aspects of JI-O'I 8, RevIew also d8t~n8trate.s that USW has 
reepondecl te the re8ult-relatsd aspectm 8f Jl-018, except for  Identifying the m8ults'of 
certain Interface testing psrtalning to one of the three USW OS6 8hrdiecs (rqardlng the 

3. In response to ATBTs motion USW indud8s a supplement b USVh 

OthSr twC, StUdk8 USW h88 responded that IIO tt38b WW& tOndlJdW). Pertainin$ W h e  
remining mult-rebted data requests (].e., JI-O18(d), one study, and J1548(d), all thre+ 
studies) USW argues that it har produced all informatlon required by th8 pmviou8 Order 
and all remining Infarmath whbh would be! responstve io the idedMecrd data m q u d  
18 prlvlbped in eccodance wlth the previous order. USW arQues that it ha8 re$pended 

completely and directly to a! fact-specff#: data requests in thb docket snd'hsas not 
withheld responres to such data requests on the ground8 that the infatmation ia in thee 
p~rresolon of a~mwys or ncrn-testifying consuitants. USW argues it is not required by 

the previous order or discovery rules in Eenerat t6 extra& fads from privileged report 
information and adsernble thom facts into a nan-privileged format (e& AT&n 
rbqusetd nanative r90ponrs). USW ha6 cited to one case whbrain a federal a u R  has 
held that it would not require extraction and productimaf 

ddcumrnt8 billcau~e it is often impassible to separate the fncb from the privileged 
information. 

NO. Q7 C 3806 (N.D. Ill., 1998), 

'whether USW irr required b provide narrative responses to the re$u#-reIkd data 

from privileged 

Waste techn olaaier v. Alrxlan Brothers M a d i d  C m  , Cause 

4. Given the above, it appears the issua for this spcclal ma8kr dcckbn k 
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tequmt8, JI-O18(d) (nsults of interface testing regarding the one study wherein test6 
were conducted) and JI-O48(d) (the cdncems, problems, and dtfldcnci+n identified 

during each of the three studiej). The previous order held that fa- underlying the 

studies or related documents which qualify as mental impressions, condusions, 

opinion$. er legal theories of USWs attorneys or ather representatlvss, or whkh qualw 
;PO fads known or opinkno; held by non-testifying expert8 are not dismverable. All 

' other Pa- underlying privileged communications were held discoverable, Pertslnlng 
specifically t0 data request JI-OlB(d) and JI-O48(d), the prevkue order held that the 
requests pertah to facts underlying privileged communications and $ugh bots are nat 
privileged, but specifically noting that it is more than probable that the requested USW 

OSS atudy maults will indude apinisn wrk produd and facts known and,opinkns huld 
by non-tssWying expem. The previous. ofuw wquired USW to supply the requeatsd 

information, but In a format that doer not include the mental impressions. amclwkne, 
opinions, or legal theoriee of its attorneys or other representativesp 

required to ri98pond to 51-01 8(d) and J1448(6) in 8bme fashion de8dy communlcating 
the requested information, but protecting prlvlleged information. A narrative noponoe 
WID8 not directed, but a narrative reesponss seem8 to be the mast ruitable format f i r  
responding and protecting privllcgcd Information at the same time. An important 

qualMticatien intended by h i 5  $pedal master and implied in the prevbus order, h that 

USW be required to rwpond only if 18 meaningful response a u l d  be devel@ped without 

divulging the protected mental impressions, conclusions, opinions, or legal theories of 
USW8 attorneys or other representatives. It would be meanlngles~ for U8W t~ attempt 
to extract. reassemble, and supply facts from USWs OSS rtudieg H those fads muld 
not be teadily understood withaut having glcccss to the related privileged Infmrnatilon. 
That might be what has occurred in USWs mist recent sffort to ntpcrnd to the dab 

requests in ime,  The in camen, review preceding the pmviout order did not Ibcus on 
whether it would be impossible for USW to formulate 8 meaningful rs8ponse withaut 

5. Thls special master intandad through the previous order that USW be 
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divulging privileged information, Hewevsr, the in camem nuww wae 8Uf!?Gknt to 
determine that impossibility could be the case. 

have been more directly stated in the pWious order, that the impossibility at UBw 
providing a meaningful response without divulging privileged lnfcrrmstlen Is 8 pl~8$lbll&. 

Neverthelem, it it unclear whether USW is in compliance with the previous order 
reoarding responses to the resuft-related data reque&ta, In one regard USW appsan to 
argue that It Is not required by the pnvW8 order or discovery r u l e  In genemi to hxtracl 

fact$ from privileged documents and rnsmbls and provide thase facts in a format thmt 
pmtects ptlvileged information. Hiwaver, the pnvlous order mquires USW t~ do 
exactly that (fr+., extract facts from the reports and provide those facts in response to 
the data requc&s), if a meaningful response can be provided without divulging the 
privikged aspect3 within the documents. In another regard U$W,gsmrally indicates 
that R hss attempted to determine whether it lo pos$lblr ta a68smbb and convey 8, 

nspone without divulging privileged information and it ha8 provided a collection faf 
dowment8 which are apparently 'intended to be respanslve. 

It b thts speclai master's decision to dlsagree with the only case law or 
law of any ndun cited by either party In uuppart of the present argument8 .. USMFO 
dkd -010 te T q&, supra The privikged and resuttlng proteetian of 
information provided USW to date sh6Uld not be expanded to oncornpaoe additional 

fads merely because it often Is Impossible to separate tho- fa& hm pr ivkgd  
information. What wed6 to be known is whether it actually is impossible in the pment  
instance. Therefore, if USW has not done m already, .USW must mview i t s  OS$ 

ectudier end related documents, determine whether facts peftinent to the meulta (e,a,, 
identified concern&, problems, or deficiencies) CBn be assernbllsd into P fbrmat clearly 
mrnrnunimtina a readily underatandable narrative response without divulging protected 
infbmration. If U8W can assemble sueh response It must do 50 and provide It. If USW 
detwmlneo that It Is Impausihle to assemble such reoponee it should so etas, wilh 

6. In any event, It was intended by thls 8pedel master, and possibly should 

7. 
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reasons (brief) why such is the case, in lieu of response. This special master fully 
understands that this declslon relies on a good faith sffof't by U W .  Nothing known to 
thie rrpecial master Indicates that USW will not make such effort, if USW has mt done 
so already. 

Dated this 30th day of October, 1998. 

Marrin Jacobson 
PSC-Appointed Specld Maeter 

I ,  
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DEPARTMENT OF PUBLIC SERVICE REOULATKW 2'. 
BEFORE THE3 PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

IN THE MATIER of the Investigation ) , uTILl[Ty DMSION 
into U S WEST Communications, Inc.'s, 1 
Compliance with Section 271(c) of the ) . DOCKET NQ. D97.5.87 
TeleC0mmUniCations Act of 1996. 1 ORDER NO. 5982i 

0RDER.AQOF" G SECOND DECISION OF 
. SpECtAb. MASTER ON DISCOVERY ISSUE 

AT&T Comdcations of the Mountain States, Inc. (ATBtT) has filed a Motion for 

Compliance with Discovery Order, requesting that the Public Service Commission (PSC) appoint 

the m e  specid master authoring the September 4,1998, Decision of Spec-d Master on 
Discovery Issue to determine if U S West CommuniCa.tons, Inc. (USW), is in compliance with 

that dwisia. USW has filed a response to AT&T's motion. The PSC has appointed the special 
mww to d e  on the matter. The special master submitted a ruling to the PSC on October 30, 

1998. 
IT IS HEREBY ORDERED that the PSC adopts-the October 30,1998, Second Decision 

of Special Mastcr on Discovery Issue (copy attached) as the PSC's Order on AT&Ts motion. 
Done and dated this 30th day ofOctober, 1998, by a vote of 5-0. 
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BY ORDER OF THE MONTANA PUBLIC SERVICE COMMISSION . . 

NOTE: Any h t c d  party may request the Commission to reconsider this decision.. A 
modon to.reconsider must be filed within ten (10) days. & 382,4806, ARM. 
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MONTANA PUBLIC SERVICE COMMISsfON 

* * * * * *  

I hereby c d f y  that & copy of an ORDER ADOPTING SECOND DECISION OF 

SPECIAL MASTER ON DISCOVERY ISSUE, ORDER NO. 59824 in Docket No. D97.5.87, in 

the matter ufPSC INVESTIGATION INTO USWC‘S COMPLIANCE WlTH SECTION 271 (c) 

OF T I E  TELECOMMuNlCATION ACT OF 1996, dated October 30, 1998, has today been 

served on all parties listed on the Commission’s most recent service list, updatd 11/5/98, by 

mailing a copy thereof to cmh party by first class mail, postage prepaid. 

Date: November 6, 1998 

5 d  ~, 

For The Commission ’ 
Intervenors 

Montana Consumer Counsel 
Montana Department of Administration, Wonnation S d m  Bureau 
Eclipse Communications Corp. 
AT&T Conimutlications of the Mountain States, Ino. 
ICG Tcltcom Group, Inc,‘ 
MCI Tclecomunications Corporation 
McLsod, USA, Inc. 
Montana Independent Telecommunications Systems 

Northwest Payphone Assodation 
Skyland Technologies, h. 
Sprint Cummunications ,Company L.P. 
Telecommunications Resellers Association 
Touch America 
Ronan Telephone Company 
Hot Springs Telephorie Company 
Montana Telephone Assodation (withdrew) 
Teleport Communications Group, Inc. 

Montana TEL-”I’ 
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DEPARTMENT OF PUBLIC SERVICE REGULATION ' 

BEFORE THE PU8LIC SERVICE COMMfSSlON 
OF THE STATE OF MONTANA 

* * * * *  

tN THE MATER ofthe Investigation ) UTlLlTY .DIVISION 
, into U S WEST Communications, 1no.P ) 

ComplianGe with Section 271 (c) of .the 
Telecommunications Act of 1996, 1 

DOCKET NO. D97.5.87 

DEWION OF SPECIAL MASTER ON DISCOVERY IS- 

1. i" 
I, On August 6,1998, the Publie Service Commission (PSC) issued Ordet 

No. 5982f in the above-entitled matter, appointing the undersigned as speciaf master to 

decide a pending discovery issue. The issue involves discovery rub8 pertaining da *e 
attorneycclient privilege, ordinary work product, opinion work product, and non-testi@hg 
experts. In same.instances, and the present instank Is one of those, proper 

appliwtion.of these rule3 requires a review of the discovery-requested information. The 

PSC's appointment of the special master, legally required or not, should reduce or 
dimhate any fact-flnder tainting concerns that might exist if the PSC itsotf, 88 ultimate 

fact tinder in the proceeding, w e e  to review the materials directly. especially if following 
review of the information the PSC determined the information is not dismverable. 

2. In general terms, the discovery issue is whether certain U S West 

Communications, Inc. (USW), operational support systems (OS$) studies or reparte, 

. documents related to those studies (e.& memoranda, contracts), and other information 
pertaining to the studies,(e.g., name8 of consuhnts,engaged, methodologies applied in 

the studies) are discoverable. The discovery issue arises from data requests (the 
primary method of discovery in PSC contested cese proceedings, ARM 38.2.3301) 
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directed to USW by joint intervenors in the proceeding. With B few exceptions the data 

requests in issue remain unanswered by USW. The disagreement a8 to whether USW 

must respond to the data. requests appears to be primarily between USW and AT&T 

C~mmuniczrtions of the Mountain States, Inc. (AT&T), one of the joint intervenors. 

again in June 1998, AT&T ffled 8 motion to compel USW responses to certain joint 
intervenor data requests, including the several data request$ pertaining to USWs OSS 

studies and now in i8sue. On June 29,1098, the P8C issued Order No. 5982~. . 
granting AT&Ts motion. USW has requested that the PSC reconsider Order 59828 

insofar as it emmpek U8W responses to the data requests pertaining to USWs OSS 

studies. Arguments an reconsideration, written and oral, have been submined by USW 

and AT&T. USW has provided copies of the OSS studies and related documents b r  an 
in camera review by the speciai master. 

8. The issue is now on reconsideration before ,*e PSC. In May 1998, and 

. . 

II. . ION 
A. FACTS 

4. The PSC commenced the above-entikd matter far the purpcrse af 
obtaining information that might assist the PSC in its anticlpated fact-finding and 
consultative mle before the Federal Communication8 Commission (FCC), when USW 

files with that federal agency for a determination regarding whether USWs 
telecommunications system is open to and cappble of administering lodl competition 

and whether USW should be allowed to compete in providing certain long distance 
~~ecomrnun~ca~ons'senr~ces, The status of USWs 05s will be an impartant 

conslderatbn in the FCC's decision. Therefore, that status is an importent 

consideration for the PSC, in regard to the PSC's anticipated role before the FCC. The . 

status is also an important consideration for AT&T and other intenrenor8 (many being 
competitive long distance carriers and potential cornpetitore of USW a3 local exchange 

carriers) In their participation in the present proceeding before the PSC and In the futur8 
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' proceeding before the FCC. 

5. USW is a public utility providing regulated telecommunication8 servke in . .. 

. Montana and other western states, primarily 89 a local exchange carrier. USW is a 
corporatlon. It has an internal corporate structure that includes a law department 
staffed by attorneys who are employed by USW. Its internal corporate structure elso 

includes other departments, with various functions, staffed by employees of USW. At 

times USW also engages attorneys and consubnt8.through cantract. 

Several data requests (numbered JI-018, JI-0.48, and 51-049) directed to 
USW by the joirit intervenors in the proceeding are involved in the issue now before the 

PSC. Data request &018 

8. . 

information relde'd to U$W'a&8 atudiea, 
includinjl dates, objectives, methodologies used, and results of certain lntefface tetlng. 

USW has, at least to some extent, responded to 51-01 8 regarding the objectives and 

methodologies aspects, but nrit otherwise. Dat8 request 31-048 requests information 
related to USWs OSS studies, including the cansuttant engaged. date engaged, 

beginning and endlng dates of the review, and a description of concerns, problems, and 
deficiencies identified durhg the studies. USWs response to 51448 is an objection , 

. based on the attcwney-cllent privilege and attorney work product. Data request 51-049 

requests production of .lJSWs OSS Studies and related documents. USWs response to 

JI-049 is the same as 'its response to JI-048 (Le., an objection). 

relevant, by USW 8s members of USWs law department and sssigned by USW to the 
projecis which generated the discovery-requested inkrmatlon now in issue before the 

PSC. One attorney is Raymond C. Fitzsimons and the other is Laurie J. Bennett. The 
Fisimlslns affiavit references a third attorney.  aura F O ~ ,  'a100 a member of uswo 
law department, who $ucceeded Ftrsirnons in regard to one or more of the USW OSS ' 

projects. 
8. It is possible that one or more of the abovenamed attorneys may act in 

more than one capacity an behalf of USW (e.g., the Fitzsimona afidavit disc~ose8 his 

. 

I 

7. U8W has submitted atFidavits af two attorneys employed, at all times 
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Jab titles as "Assistant General Counsel - Litigation" and "Executive Director - 
Productivity and Technology Management"). However, the above-named attameys 

were acting in the capacity of attorneyg for USW when involved with the information 
npv  in bsue before the PSC. 

performance study of USWs OSS system for the purpose of permitting legal analyo& 
and rendering legal advice to USW and not for a purpose in the ordinary courge of 
USWs business. He states the study was designated and maintained a8 confidential 
and provided only to USWa law department, Fitzsimons states that he directed the 

consuttants' efforts in regard to the study and provided guldantx to the consultants and 

the study therefore indudes hi5 thought processes, opinions, and conclusions. He also 

state0 that the study reflects and contains the mental impressions, conclusions, and 

opinbns of the consultants retained. Fitzsimons states that he has used and relied an 
the study to render legal advice to USW. He states that the atudy has remained 

confidential. 

Fitzsirnons also states (through hffidavit) that he was lnvolved as USwS 

attorney regarding another OSS-related performance study commissioned by USWs 
Information Technologies Organization, members of which worked closely with him to 
defend pending d a h .  Fitzsimons states that this second study wag alsa prepared 

solely for legal purposes and not for purposes in the usual course of U W s  business. 
He states that he monitored the preparation of the study and reviewed and mmented 

at the drhft stages, He states that the study, one copy provided to him and one copy 
provided to USWS Information Technologies Organization, was designated and 
maintained 118 confidential and has remained confidential. He also stater that the study 

reflects and contiins the mental impressions, mnclusions, and opinions of the 
consultants retained, 

' .  

0. Fitzsimons states (through affidavit) that ha commissioned one 

10. 

' 

I I. Bennett states (through affidavit) that she commissioned a consulting firm 

to perform analyses of 5 271 of the federal l'etecammunicatians Ad of 1986, with the 
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focus on OSS matters. She states that the purpose of engaging the firm was solely for 
preparation of proceedings before federal and state authorities and anticipated. litigatiati 

and was not for any purpose in the ordinary course of USWs business. Bennett states. 

that &he wag the USW contact person far purpcrses of the study and had the principal 

rook in communicating with the consultants. She states that she worked c h l y  with the 

consulting firm to develop the scope of the project and the study therefore reflects her 
thought processes. Bennett states that the study and materials created have been 
designated and maintained a1 confidential. She states that the analyses In the study 
have been used to formulate legal adv*b. She states that the analyses reflect the 

mental impressions, thcllug ht processes. opinions, and coflclusiofls of the wnsubnfs. 

Bennett state8 that the project produced keveral drafts, but no final study. 
Fitzsimons's and Bennett's above-referenced consultant analyses, In the 

form of final or d,yft studies, and documents related to them' are the inbmtion USW 

' 

b 

12. 

has submitted for in camem review. Factually, the studies and related documents am 
what USW claims them to be and what the USW attorney affidavits describe them to 
be. They are O$$ studies, they are commissioned by USW, they are perfantled and 
prepared by consultants, and they and all parts of them, and fur the most paR each of 
their pages, are dearly marked in some fashion indicating that tbey are in anticipation 
of litigation and are attorney-client privileged, The studies include mental impressions, 

thought processes, opinion8, and conclusions. The documents related to the OSS 

studies are contracts, memoranda, and other communications between or among USW, 

USWs law department, and the consultan,ts engaged to 'perform the studies. 

department being at the center of all study-related events - U6W camrnunitated to its' 

law department requesting legat advice, USWs law department engaged the 

consultaants un USWe behalf or directed USWs engagement of the consultants, the 
consultants performed the requested studies. USWs law department communicated 

13. The aftidavits, studies, and related documents evidence USWs law 

with the consultants regarding development and direction of the studies, the consultants 
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directed the. product of their efforts to USWs law department, and USWs law 
department communicated fa USW regarding legal advice. Also regarding a11 study- 

related events the affidavits, studies, and related documents evidence that USWs law 

d~partm8nt and certain USW technical or cansulting staff worked together, but, again, 
U$v\rs law deparhment remained at the center of the process. USWs technical and 

consulting staff, 8s Well a8 the consultants engaged, provided subject matter expertise 
to USWs taw department. The OSS stud@$ and related documents indude information 
USWs law department would find important, if not indispensable, in providing legal 
advice to U e -  

14, . The connection of the studies and related documents to actual (/.ea then 

pending) IStigatTon is vague by way of USWs attorney affidavit& The information made , 

available for in camem review strengthens the connection in regard to at least one of 
the studies. However, the connection of the studies and related documents to 
anticipated litigation is reasonably clear by affidavit and is fulfy supported through in 
camera review. Furthermore, given the subject matter of the informath in k8Ue ilnd 

its direct mlatlonship to substantial changes occurring in the telecommunlcrrtlons 

industry bnd regulation of that industry, it would seem unreasonable for USW to have 
anticipated anything 1-13 than 8 one hundred percent chance. of litigation, of one kind or 

. . 

, 

another. In any event, in regard to the purpose of the studies much mare than a remote 
possibility of litigation existsd at all times relevant. 

0. L k M  

15. USW argues that long-established privileges and related legal rights bllcw 

persons to h e l y  and confidentially consult with their attorneys, including a8 such 
consultations might involve the results of attorney investigations assisted by others 

providing subject matter expertise (q., consultants). USW argues that the PSCL 

order compelling USWs disclosure of the information in issue violates applicable 
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privileges and related kgal rights as those 3re provided by Montana law at Q 26-1-803, 

MCA, the attorney-client privilege; Rule 26(b)(3), M.R.CiV.P., d ~ 8 ~ V w y  and the attorney 

work product; and Rule 26(b)(4)(B), hA.R.Civ.P., discovery and non-testffykg experts. 
AT&T argues that the PSC has fully and properly addressed all of the 

issues through Order No. 5982e (PSC order granting ATBT's motion to oprnpel) and 

USW hag not presented a factual or legal basis demonstrating that the PSC's action 
should be reconsidered. AT&T argues that the attorney-client privilege, to the extent it 
might be applcabls, protects communications not the underlying facts; and, to the 

extent that such facts might be subject to protection 88 work product, recognized 

exmptkns apply and USW must supply the requested information. AT&T also argues 

. that consideration of facts related to the above-referenced rules pertaining work product 
and non-testifying experts demonstrate that the information in issue ha8 not been 
generated by USW in a legal-advice, litigation-specific cantext, but merely in a 
regulatory duties and normal course of business context, where the rules do not apply. 

16. 

, 

17. Primarily aa a matter of convenience the following discussion focuses on 
the law as it applks to the discovery-requested production (Le.* providing copiesi) of 
USWa 06s studies and related documents. Of course, more than production of these 

documents is in issue. Two of the data requests in issue (51-018 and JI-048) do not 
request production, but.only request general information pertaining to USWs OSS 

studies and related documents. Addition&, in its pursuit of reconsideration USW 
requests that the PSC issue an order of protection encompassing more than simply 
production of documents, alsg seeking protection from providing general information 

about the OSS studies and related documents In all pending discovery, future 

discovery, and at hearing. Discussion of these nm-production aspects of the discovery 
In Issue will follow discussion of the production aspect 

18. As another preliminary point, one important aspect of taw regarding 
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proper appficakn of the attorney-client privilege to USWs production of the 05s 
studies and related documents is that aspect which pertaina to communications of 
persons who are integrally involved in the attorney-client relationship, but who am not 
the altomey and not the client. Primarily for convenience these other persons will be 

referred to in this discussJon as "agents." This term of choice is rnerel)r intended to 
categorize the persons in I way that generally reflects that what they have done or 
communicated in regard to the attorney-client relationship is at the direction of or on 
behalf of the client or the attorney. The term is not intended to convey any other legal 

connotation (e-g., the laws d agency or principal and agent). 

In contested cast proceedings, which the above-entitled PSC matter IS, 

Montana adrnlnlstrative agencies, including the PSC, must follow the common law and 
statutory provisions of evidence. 9 24412, MCA. PSC procedural rules acknowledge 
this. ARM 38.2.4201 .' Regarding di6WWty in PSC contested case proceedings the 
PSC ha8 adopted Montana Rules of Civil Procedure pertalningato discovery. ARM 

33.2.3301. Rule 28, M.R.Civ.P., one of the rules so adopted by the PSC, precludes 

discovery on privileged information, which includes information that is attomey4ient 

privileged. Therefore, whether at the hearing atage OF the discovery stage of PSC 
contested case proceedings, the law of attomey-cfient privilege applies. 

' 

1B. 

< 

20. Privileges, including the attorney-client privilege, may impede fact finding 

and access to the tnrth. The law recognizes thls. See generally- ex ml.. Unit4 

States Fidelity and Guarantv Co. v. D istrid Court, 240 Mont 5,12,783 P.2d 911,915 

(1 WO). Nevertheless, the law recognizes a greater benefit in maintaining such 
. . 

privilege&, including the attorney-client privilege. Support for this includes 5 26-1-803, 

MCA (Le., the privilege exist6 by statute). The attorney-client privilege enables an . 

attorney to provide the best possible legal advice ana encourage clients to act within 

the law. Palmer v. Farmers Insurance Excham, 261 Mont. 91,906,86~ P.2d 895, 
-.*tb*p*g-w con sequences and apprehension in 

disclosing confidential information, enmuraging them to be open and forthright with the 

' 

~~ 
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attorney. ld. The privilege fosters the attorney-client relationship by ensuring that 

attorneys are free. to give accurate and candld advice without fear that the advice will 

later be used against the client. Id., 261 Mont. at 107,861 P.2d at 905. 

SectiQn 26-1-803, MCA, is Montana's statutory pi6vlsion of evidence 

pertaining to the attomey-client privilege. It has two related parts, each having several 
elements. One part relates to examination of the attorney - unless the client in the 

attorney-client relationship consents, examination of the attorney regarding 

communications made by the client to the attorney and advice made by the attorney to 
the dient in the course of professional employment is prohibfid. § 28-W303(1), MCA. 
The other pbvt relates to examination of the client -'except when voluntary an part of 
the client, examination of the ctiint regarding such communications and advice (h., 
cammunications made by the client to the attorney and advice made by the attorney to 
the client in the course of professional employment) Is also prohibited. 5 28-1-803(2), 

MCA. 

21 

22. As the fact3 in the preesent case demonstrate, more persons than simply 
the attorney and the client can beintegrally involved in the attomey-client relationship. 
Cllents, attorneys, ar both might retain agents (e.g., investigators, experts, consultants) 
to assist in analyzing a matter. USWs atlorneys, an behalf of USW, have donem in 
the present ease. .Clients, parkularly clients that are entities (e.gw, corporations), might 

engage agents (sa., employees, contractors) to assfst the corporate attorney or other 

employees or contractor8 engaged by that attorney. To some extent U W s  employees 
have been involved with development ofthe information at issue in the present case. 

Section 28-1;803, MCA, does not expressly address communications of agonb 

. involved in the attorney-client refak~nship. It speak8 only in terms uf"communications 
made by the client' and "advice given to the client [by the attorney]." However, the 
common law (Le., case law, primarily from other jurisdictions, as there appears to be no 

the attorney-client privilege to mrnrnunimtibns involving agents in some instances, but 

- - b # h # a ~ - ~ ~ *  &Feet ~ ~ i ~ ~ ~ ~ ~ b ~ ~ ~ K ~ ~ & ~ ~ ~ ~ ~ ~  ~ 
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not in others. See discussion InM paras, 35-38. 

dktermined that the attorneylclient privilege has limited scope and pmvidss unly a 

qualffied Immunity. M., patas. 9 and I O .  In regard to this the PSC made several 

determinations, including: the product of a consulting expert is nat privileged m e l y  

23. In Order No. 5082e (order granting A T W o  motion to compel) the PSC 

because an attorney has retained the consulting expert or supervised the consulting 

expert in preparation of the product; the limited scope of the privilege prevents B party ,G:-  

from asserting it far improper reasons merely because the attorney hired or supervised .. . 

the expert; the privilege cannot be created merely by transmitting information to an 

aftomey; and informt$tion that cannot be accurately described as legal advice is not 
protected by the prlvilege. Id. 

The P8cls determination relating to the product of a consulting expert kt 
being prMleged merely because an attorney has retained the consulting expert or 
aupervised the consulting expert in preparation of the product, if intended by the PSC to 
mean that there must be more involv8d thali the attorney's mere hiring of supervising of 
a cbnsultant, could be correct. However, the facts regarding the USW attorneys' 

.' ; 

24. 

relationships with the consulting experts in the present matter demonstrate that um8 
atterncys did more than merely hire or supervise the consultafits. The.USW attorneys 
not only engaged the consultants or directed USWs engagement of ihe consultants 
and supervised tha consultants, but also monitored progress or the product, contributed 

to the product, and relied an the subject matter expsrtiie of the consultants in 
development of legal advice, all In B context designated and maintained 88 confidential 

and with the stated expectation that the efforts and the prcducts were to be attorney 

work product and attarneydiit privileged. 

by transmitting information to the attorney the PSC cited to Clark v. Narris, 226 Mont. 

overruled evidentiary abjection based on the attorney-client privilege. The objection 

. 25. In support for its determination that the privilege cannot be created merely 

~ 4&#4-P;26. * + t 9 8 7 ) ; € l & * * ~ ~ l r n * ~  im3irtpl,#ttcrm- 
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had sought protaction of a client-prepared incident wpoh On appeal it was determined 

that the purpose of the report was not clear and the confidentialty of the report wa8 not 
demonstrated and "the attorney-client relationship does ni t  automatically give rise to 
immunization of every piece uf paper a [client1 fifes with its attorney" and "[the] privilege 

cannot be created in a subject matter merely by transmitting it to an attorney." Id., 226 
Mont. at 50-51,734 P.2d at 187. However, it was further expressed that the 8Xl8tene 

ofthe privilege as it might relate to information transmitted to an attorney (e.g., the 
"piece of paper" or the "subject matter" referenced above) is to be determined by the 
purpose undsrlyhg transmittaf of the information and, if the purpose is for confidential 

transmittal to the attorney, it may be privileged. Id. 

Hospitals am entities (e.$., corporations), not individuals. Actions of entities, in r n d  
me8, can be accarnplished only through agents. In Clark the client, through its agents 
(i.e., employees), made the communication in issue (Le., the incident report). In the 

26. In Cla& the client in the attorney-clkmt relationship is a haspltal. 

. matter now before the PSC the client, through its agents @e., contractors), also . 

making the communication in issue (1.e.. the OSS studiss). The fact that USWs law 
department engaged or directed the engagement of the consultants does not, In any 
legal sense, mak8 the consultants something other than contradom af USW. Unlike in 

w, the present record is clear that the OS$ studies and related documents were for 

confidential transmittal to the attorney (the fact that one of the two copies of the second 

b s S  repat referenced in FitzEimons' affidavit w88 deliwered to USW staff working on 
the project, does not diminish the confidentiality of the report, all other factors 
considered]. There is no reason to distinguish between client communications through 

employee agents and client communications through contractor agents, The Clark 

holding that information confidentially transmitted to the attorney may be privileged 
applies and the communications inhrue are privileged, at least insofar as the Fbrk 

~ ~~~ -~~~ ~~~~~~~~~ 

27. In support for its determination that the information in issue must be legal 
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advice for the privilege to apply the PSC cited to Kuiper v, DiatriHCourt, 193 Monk 452, 
632 P.2d 694 (IQ8l). Kuiper, 8 civil action rdating to design of a tire rim that exploded 
and caused injury, involves review of BL trial court% grant of a motion to compel 
responses to request8 for admission of the genuineness of document$, over objection8 
in part based on the attorney-client privibge. What i n  be extractad from the opin'm 

as the law of attorneydent privllege, and what Kuitml: applies in an exhibit-by-exhibit 

analyses of the document8 there in issue, is that "[theJ privilege only applies statutorily 
in Montana to communlm~bns made by a client to his attorney and legal advice given 
in response thereto, during the wume of professional employment. Section 26-1-8113, . . 

MCA." KuTpq, 193 Mont. at 481, 632 P.2d at 699. The statute's "advice" Is refi3rred to 

by the aourt as "legal advice," the adjective probably implied by context, but a helpful 

clarification in any event. However, Kuiper does not define "legal advice" and Kuipefs 

exhibit-by-exhibit analyah of documents there in issue sheds no dispositive light on the 

legal advice aspects of the information in issue before the PSC. 
28. The Kuipet holding regarding the privilege only protecting advice that is 

legal advice needs to be considered only if USWa OSS studies and related documents 

arc not property client communications (see dlscussian of Clark, supra, paras, 25-26), 

which obviously need not be legal advice. However, if H were the -be that the 
comultanb' mrnmunications (Le.. the OSS studies) to USWs attorneys am not 

priilleeged client communications, the facts demonstrate that they are legal advice, at 

leait a combination of: (a) legal advice, because USWs attorneys were integrally ' 

involved in the development of them; and (b) relevant nonlegal mnsidetafions (Le., 

subject matter expertise) contributing to the development of legal adv'm. In Palme, 
supre, 261 Mont. at 109,861 P.2d at 906, the court maintained that the attomey-client 

privilege is not kst merely because the attorney communication mntains relevant 

nonlegal considerations. As far as the KuiDer opinlon is mnemed, USWs OS$ 
x4udiesamlrslated hcume&legn;mwtelv~nli m-*tM-w 
advice. 
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29. USW argues that the attorncy-client pWlkge extends absolute immunity 
(ia7 USW contests the PSC's determination that the privilege is a qualified immunity). 

USW8 assessme!nt is correct, if USW means when the privilege applies, the privilege ' 

extends absolute immunity {Le., when it applies, it is not of limited scope or qualified 
immunity). In supprt of its argument USW cites to several cases, indudlng Palmer, 

supra, 261 Mont. 91,861 P.2d 896, and -, €I6 F.3d 1294 (9th Cir. 

. .  

I Sse). . .  
30. In palmer. a &se involving insurance bad faith, the trial coud had 

campelled an Insurer ta produce information claimed to be attornsy-Clknt privileged; 

besing *ts action on a showing of need by the insured. Appeal resulted in a reversal. A 
showing of need may overcome an immunity from diSWV8ry given to an attornby's work 

product, but it.does not wikcme Immunity based on the attomey-client privilege. Id,, 
281 Mont. at 112,881 P.2d at 908, Palmer applied the policies underlying the privilege 

(see discussion s u m ,  para. 20) to the issues presented there, most discussion of 
which (e.& first-party versus third-party bad faith cases, waiver, timing of objections) f3 

not pertinent to the issues presently before the PSC. In relevant part, Palmer does 
reiterate the Kuipet holding that, abmt  8 voluntary waiver or an exception, the 
privilege applies to all comrnunicatlons from the client to the attorney and to all advice 

given to the client by the attorney in the course of the professional relationship. P a l m ,  

261 Mant. at 108409, 881 P.2d at 906. 

law firm and the attamey-client privilege as it might extend ta the law firm's investigation 
ofthat attorney. An aspect of the 

31. PQW, Is B case invoking the handling of client funds by an attorney in a 

decision that is arguably relevant to the issue 

now before the PSC io the court's determination that fact-finding which pertains to legal 
@vice is qprofes9ional legal services" (referring to an earlier determination in powe that 
the attorney-client privilege can exist only a b r  a clbnt consults an attorney for the 

business purposes. Roye, W F,3d at 1297. (citing to other cases) indicates 

- W m - w i -  , oTdjrrarErpppp -p~p p- 
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A h ,  has been interpreted as precluding any finding that fact gathering by 
attorneys on behalf of I corporate client can be for business, not legal, purposes. ld. 
Regarding the issues now before the PSC USWs engagement of the consultrrnts k far 
the purpose of Fact finding and the context pertains to legal advb,  

carefully crafted limitations, one being that § 28-1-803(1), MCA, protects 
communications only, not underlying facts. Although "carefully cr&d limltatlons" is a 
debaeble description, AT&T is correct in concept - not everything done by clients, 
atiarneys, or agents In the attomey-client relationship is privileged. In support of its 

arguments AT&T cites to UpJahn v. United Statea, 449 US. 383 (1981). 

of the cases referenoxi above, UpJohn diSCU8ses the attorney-cfient prhtllege, 

32. In response, AT&T argues that the attorney+knt privilege is subject to . 

i 

33+ UDJOhn iS an opinion of the United States Supreme.Court, C M U  in SeVGI'$l 

particularly as that privilege relates to corporate clients and attorneys. Much of what 
UgJDhn discusses regarding the corporate setting is not related to matters in i88ue 
before the PSC. At one point UDJohn does discuss corporate employees and the 

.attorney-client relathship, e$sentially holding that 8 common legal theory up to that 

point, confining application of the privilege to. communications Of the ukporate control 

iroup (Le., management), is contrary to the purpose of the privilege and the privilege 

should extend to all corporate employees. Id,, 449 U.S. at 396-397. At another point 

where ,UbJahQ is arguably relevant, AT&T argues that YDJohQ articulates the IdenUcal 
view on fhe scope of the privilege as does Montana's statute - the privilege protech the 
communicatians not the underlying facts disclosed by others to the attorney. AT&T's . 

assessment is accurate, as &John does state the privilege protects communications 

' 

(449 US. at 395) and 5 26-1-803, MCA (attorney-elient privilege), doe$ state the 

privilege protects communications. 

34. AT&Ts referenced "communications not the underlying facts" concept . 

naturally 8~t8nd8 ta c o r n r n u n i ~ ~ ~  agentSiau0lvedU-d ~~~ ' ~ ~ - 

relationship, including agents who am expert consultants retained by the attorney or the 
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client to assist In rendering legal advice. However, the point of the "comrnunicatims 
not the underlying facts" concept is not that communications must be disclased if they 
contain fads, it Is that facts cannot be concealed merely because they .are included in a 
communication qualifying as prhrilrged. See genem\/y, UoJohn, 449 U.S. at 395-390. 
The communication hew, if privileged, remains privileged, the undedying fa*.do not. 

The correct avenue towards diSCOv81y, if not barred by other rules, is to dire& discovery 
. at the facts, not the communications. Two of the joint intervenor data requests now i i  

Issue (JI-018 and 51-048) we properly directed at the facts. 

others, citing to several cases, including United States v. Kovel, 298 f Z d  918 (1961).' 

In I(ova an accountant employed by a law firm to as$ist in tax cases m f u d  to testify 

35. USW argues that the privilege extends to reparts provided to attomeys by 
. 

before a grand jury, asserting attorney-client privilege. The acwuntant was laired for 
contempt. On appeal the court discussed the application of the privilege tQ those who 
are not attorneys, but who are engaged by attorneys to assist in matters. The ccrurt 
discussed the positions of several legal commentators on the subject and, in part 

arguably relevant tc? the issue now before the PSC, concluded that the privilege applies 
to communications made In confidence to those who are not attorneys, but am 

; 

engaged by attdfneys to assist, if done for the purpose of obtaining legal advice from an 
attorney. jSovel, 298 F.2d at 922. It is unclear whether AT&T disputes what jGwel 
holds regarding communications, but ATBT argues that Kavel is inapplicable, as neither 
Kwel nor any other case cited by USW on the particular point extends the privilege 

beyond the communications to encompass underlying fads, data, and analysis 

contained in .the reports of those assisting the attorneys. USW replies that a 

mnsultant's report to an attorney is B communication, 

limited circumstances (e.& agent retained by the attorney. resulting report integral to 

clreurnstances not existing in the present matter before the PSC. AT&T argues that the 

36. AT&T acknowledges that the privilege can so extend; but only under 

-legal advh-- I*- --- ~ ~~~ 



FROM US 'NEST LAW DEPARTMENT (MOM) 5. 24'99 14:22/ST. 14:14!NO, 4E621924?7 p 29 , 

DOCKET NO. D97.5.87, DECISION OF SPECIAL MASTER ? 

privilege does not extend to certain report$ provided to attorneys by others, ~ M n g  b 

S _ o u t h e r n l e a n d r a D h  Companv v. Dea son, 632 S0.2d 1377 (1094). 

In 'SOLlfh em 8e:U the court WB8 reviewing Florida PSC action (in four investigative , 
proceedings consolidated with a rate case) directing telephone companies to disclose 
certain documents claimed to be privileged. At issue (in one of the investigative 

proceedings) were telephone company audit department investigative audits, requested . 

from company staff by company legal counsel. The court simply concluded, without +- 

considered the type of statement traditionally classified as a communication for the 

$outhem Bell doer not epply to the issue now before the PSC because, rather than 
involvirg mere systematic analyses of data by employees, the Information in issue 
before the PSC involves opinions and analyses of outside experts and the t'nental 

impressions and legal theories of attorneys, USW is correct, The circumstances 

underlying the issues now before the PSC are distinct from those In Southern Bell. 

discussion, that such audks, which were systematic analyses of data, cannot be 

purpascs of the attorney-client privilege. Id., 832 So.2d at 1384, USW ergue8 

.. 

. 

C. 

37. From ell arguments presented and the discusdm above, the proper legal 

conclusion is that USWs 053 studies and related documents are attomey-client 

privileged. The OS$ studies were developed to assist in rendering M a l  advice, the 
studies have been maintained as confidential for that purpose, and the studies were 
confidentially transmitted to the attorneys. To the extent the studies are not 
communications, they are legal advlce as they include legal advice and are otherwie 
comprised of relevant nonlegal considerations contributing to the development of legal 
advice. The studies have been developed in the context and course of professional 

employment of legal counsel and whether properly deemed client cammunications, 

attorney legal advice, or both in that context, they can be nothing else. The mdies am 

therefore privileged under 9 28-1-803, MCA, and case law interpreting that statute. The 

studies or documents related to those studies. The proper legal canelusion also 
purpassr o f _ t h a p r j r u i l e g e i s u p w y = M ~ * - I J - f t f f F ~ p -  ~~ 
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Ineludes that the privkge extends only to the actual OSS studisr and the documents 

related t0 those studies, not the facts underlying them. The attornsy-cllent privilege 
protects communitxitiOns, not the facts underlying the communieatioqs, 

A8 previcwsly indicated, the above discussion focus& on the law a8 St 

appfies to USWs production of the OSS studies at-@ related documents, but more 

information is involved. Data request Jf-018 requests the dates of USW OSS interface 

' 38, 

' 

testtng, the objectives of the tests, the methodologies used in the tests, and the results 
of the tests. These requests primarily pertain to fact8 underlying the studies, Pala 
request 51-048 requwts the identification of'consuttants retained for the studies, 

inquhs about dates, and requests an identification of what the studies dismvered (Le., 

the results; ooncerns, problems, and deficiencies identified in the studles). These 
requests also primarily pertah ta facts underlying the 8tudies. Such fads am not 
privileged. The attamey-client privilege protects cgmrnunications, not the underlying 

fa&. Unless protected from discloiure by ather applicable rules (See discussion of 
work product and non-testifying witnesses infm, paras. 3948), USW must respond tu 
data requests Jl-018 and 51-048 (Le., the non-production data requests). 

' 

DiSCOVerY, Work Product. and Nan-Testifvim E x p a  

Genea 

39. AF, determined above, the joint intervenors are not entitled to USWs OSS 

studies or the documents related to those studles, The studies and related documents 
am atbmey-dkt privileged. However, unless protected frMn disclosure by other 

provisions of law, USW must respond to all parts of JI-018 and 51-048 (Le., the non- 
productian data requests). USWs responsm, if required, would undoubtedly be based 

on the studies, but as underlying fact8 rather than communications. There ar% other 

prwisiona of law arguably applicable to the underlying fa*. These provisions are in 

information developed or obtained in anticipation of ligation). 
W'triatpipara€ion" (Le., - ~~~ ~ & R . C i v & ~ W & N l e s p e r t a r r m r g  . .  
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40; AT&T argues that USW has not demonstrated that the data requests in 
issue pertain to matedab prepared or witnesses engageti in anticipation of litigation. tf 
such were the case the prohibition against dkcovery on work product and non-testiing . 

experts would not apply and the cireurnstances allowing exceptions to that general 
prohib'ion would not need to be considered. The Facts do not support ATWs position. . . 

USWs OS$ studies end the documents related to those studIes were prepared In 
anticipation of litigation (see discussion supra, para. 14). 4.r.,,*.. 

41 Rule 28 ha8 6esn adapted by the PSC for ~ S C O V ~  PUrpOSeS. ARM 7 -.. 
'38.2.3301. Rule 26, implying that information developed orobtained in antidpatIan of -.-, 
litigation is generally not discoverable, provides for special circurnstan~ea under whidl it 
is. So long as certain cdnditions exist, Rule 28(b)(3) permits discovery of material 
prepad in anticipation of litigation by a paw, including that prepared by or for the 

. 

party's attorney. The infwtnatiori at which the rule is directed is commonly referred to a8 
work produck So long as certain requirements are met, a second nrle, Rule 
26@)(4)(B), allows discovery of facts known and opinions held by experts retained in 
anticipation of litigation or preparation for trial, but not expecked to be called as 
witnesses. Dfsoovery under these rules does not override any privilege. 60th 
provisions require that the material sought be otherwise discoverable under Rule 
ZB(b)(l). Rule 26(b)(I) expressly precludes discovery of privileged material. Bemuse 

UGWs OSS studies and documents related to those studies are privileged, they remain 

undi$mVeraMe. 

Work Product 
42. In order to obtain d'wvery of work product that is otherwise discaverable, 

Rule 26(b)(3) requires a showing that the party seeking discavery has a substantial 

. need of the materials in the preparation of its case and is unable without undue 

-~ -~ hardship to obtaln thesuastaatial equiuahbtt- crthermmrtfthe ~~~ 

showing is mads, the rule requires that the court (Le., the PSC in the present instance) 
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6haU protect ogainsZ disdosure of the mental impressions, conclusions, or Iqal theoriea 
. 

, of an attorney or other represen&tiue. of a paw concerning the litigation. Because of 
this required protectioni there are essentially two types of wofi product, ordinary work 
product (Le., that whfch is not mental impressions and so forth) and opinion work 
product pe., that which is mental iinprissions arid so fa*). ~e is lthe c ~ s e  with ths 
attorney-client privikge, work product protection does not extend to facts. By its own 
terms the work product rule applies to documents and tangible things, not facts 
concerning creation of the work product or facts within the work produd. 8 Jam8 M- 
Moore et al., Moore's Federal Pradik para. 26.70(2)(b) (3d d., 1997). 

Prdinarv Work Produa 

43. 
. .  

The present discussion on the issues before the PSC has already 
reached the point, through application of the attorney-client priiilege. where the tangible 

things and documents in issue (i.ts;, the communications) are not discoverable and the 
fads underlying Ihe'tanglble things and documents are discoverable. Therefore, 
ordinary vkrk product need not be discussed (see discussion supra, para. 42, i.8.. work 
product only protects materials, not fa&). Under the circumstances surrounding the 

issues now before the PSC, nothing about ordinary work produd would either add to at 

subtract from the effect of the previous discus6ion on ettomey-client privilegp. 

44. The discussions of work product and ordinary work product apply to 
opinion wark product 21s well, except there are two reasons justifying at least some 
further di&cusskn. One is that the material protected by the attome~-dient prfvllege is . 

slsb protected a8 opinion work product. The other is that some of the information (ie, 
facts urklerlying the communications) not protected by the attarney-ctient privilege may 

is not the rule-referend "substantial need" and ''undue hardship" applicable to 

_ ~ _  ~ -~ -B--&jw-. -~ - - b ~ " a M e  staadar 
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ordinary work probuct. The rule itself, Rule 20(t;)(3), can easily be interpreted a8m 
absolute bar toa obtaining opinion work product (i.~,, "the court shall pr~kct  a$jahst 
d'iclosure of the mental impressions. conclusioni, or legal theories of an attorney or 

other representative of a party caneeming the litigation"). The Montana Supreme Court 

has not held that the provision is an absolute bar, but it has endorsed the statement 
"opinion work product enjoys nearly absolute immunity and can be discovered only In 
very rare and extraordinary circumstances" . .  (citations omitted). Palmer, supm. 261 L f  

Mod. 91,116-1 17,881 P.2d 895, S I 1  (1993). "Rare and extraordinary cirwmstanws" -,a . 

mean8 that the mental impressions actually are the lsaue in the case. Id. Mental 

and extraordinary circumstances therefore do not exist. Gven this, if It were the case 
that USWs studies end'related documents are not attorney3client privileged (which they 

are) they would be protected as opinion work product because the studies and related 
documents are mental impressions, cionc~usions. opinion$, or legal theories of U S W ~  

attorneys or other representatives. Additknalfy, bCCause the requisite showing for 
8ccess to the information has not been made, to the extent that the remaining 
information in bsue (Le., information requested by the non-production data requests) 
not protected by the attarney-client prhrllege amounts to opinion work praduct (i.a, a 

mental impression, conclusion, opinion, or legal theory of USWs attomeyo or other 

impressions are not the is& in the present case before the PSC and the required rare ; I-. 

representatives) it is protected as opinion work product and i6 not discloverable. 

flon-Tesfina Exdam 
45. The final "trial preparation" rule arguably applicable is Rule 26(b)(4)(B). It 

pertains to discovery of facts known and opinions held by experts retained in 
anticipation of litigation QT preparation for trial, but not expected to be called as 

witnesses. As indicated above, the rule does not override the attorney-client privilege. 

JrL€wck*wi-~**- n a n m o n s  held by nc&estlfying-- ~ ~~ 

experts there must be exceptional circumstances under which it is impractical for the 
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party weking discovery to obtain fads and opinions on the same subject by other 
means, The rule extends to the identity of the witness 8s we1 as the facts known and 

ophions held by !he expert. Burlinqtan Northern Y . District Court, 239 Mont. 207,216, 

779 P.2d 885,896 (1989). The meaning of the rulereferenced "exceptional 
cITcurnstancBs" and "impractical to obtain" has not been judicially determined in 
Montana. However, the rule is identical to the federal rub on the same subject. 

AT&T argues that the protection provlded by Rule 26(b)(3) is $ub]ect to 
Rule 28(b)(4)(8). If AT&T's argument is intended to m e n  that discovery under Rule 

26@)(4)(B) 18 not affected by the provision in Rule 26(b)(3) regarding protection of 
mental impressions, conclusians, opinions, or legal theories, it is correct only m regard 
to the experts. The introductory provislon of Rule 2B(b){3) (is,, "[s]ubjeci. to the 
provkions of subdivision (b)(4) of this rule") does not limit the second sentence in Rule 
26(b)(3), regarding mental impressfons, conclusions, opinions, or lesa1 theories of 
attorneys. Bdgosian v. Gulf Oil.-, 738 F.2d 587, 594 (3d Ck, 1984). 

situations satisfying the exceptional circumstances standard: where the owed or 

46, 

6 .  

47. AT&T argues that relevant federal decisions have established at least two 

condition is no longer observable by an expert of the party seeking discovery; and 
where it may be po6sibla to replicate discovery but the costs wauld be judicially 
prohibitive, Brussells Lambert v. Chase Manhattan Bar&, 175 F.R.D. 34,M 

(S.D.N.Y., I Sat). AT&T argues that the first in'stance exists where access is refused to 

the location necessary to replicate the efferts of the rim-testifyii expert. Id., AT&T 
argues that the situation in the present case before the PSC makes these conditions 

applicable. AT&T argues that it has had no opportunity to observe and test USWs 
OSS functions, that it has neither been granted access to the functions nor ofkred the 

same level of cooperation from USW employees a8 USW ~ n S u l b n t $  have obtained, 

and it does not have the intimate knowledge necessary to conduct the tests. There is 
~~ - also tkquaoestiauhvMh&bw&s h-e rvsnm-Te- - 

judicially prohlbltive. The facts do not show that USW has denied AT&T accBs8. The 



FROM US ,VEST LAW DEPARTMENT 
' ? , , I ,  ' . . '  iz.. . .. , 

. .  i :< I .  ' .. . 
.I ' .  

' fa& db not rhcy ., that the ao'sts of replicating discovery would 'be judicially prohibitive, 

48. .Regarding non-tdstifying experts, AT&T also argues thaf fb the extent 
USWs testffying experts have relied on, seen, or used the opinions or cbndusicmrr of 

USWs non-testifying experts USW has opened the door to discovery. AT&T is correct 

in concept. Documents obtained from a retained nan-testirying expert and provided to 
an expert designated as a testi@ing witne88 became dismverabb. 6 James Wm. 
Moore et ai., Moire's Federal Practice para. 26.80(2) (36 ed., lOQ7). However, the 
f a d  Indbte that the documents have remained confidential. There is no indication ' 

that the documents have been provided to any testifying witness. Furthermom, absent 

'circumstances amounting to a waiver, if the documents were so provided the attomey- 
client privilege may remain applicable, If the testifying witnesses, like the non-testifying 

witnesses in this matter before the PGC, are in a priiileged attwney-client relationship. 

. X. .  

I 

. . #  

* 

-rC . 1. 
.,-- . 

' 

111. ECISlOrq 

48. U8Ws OSS studies and documents related to those studies are 
communication8 betweeh attorney and client, transmitted In the context of a 
ptofesslonal relationship, and are protected by the attorney-client privilege. USW need 
not produce copies of the OS$ studies or the documents related to those studies. 

However, the attorney-client privilege prottWs the actual communications, not the fads 

underlying those communications. Therefare, unless the fa- underlying the 

communications are protected through other means, USW could be required to respond 
.to all joint intervenor data requesb directed at the facts underlying the QSS studies and 

the documents related to those studies. Other means of protection applicable to the 
faots'underlying the communicetlons have been considered. Ordinary work produet 18 
one of them. However, in effect similar to the attomey-client privilege, it proteds only 
dmJmet'tt8 and tangible things, not the underlying facts. So, nothing would be gained 
by-hg k_Oplrriohwerk+xcxht-. It isapSticabfe and, in regard to the 
fact8 underlying the communications, it extends protection to any mental impresskns. 

* 

- ~- 

~ 
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conclkions,.opinians, and legal theories of USWs attarneys or other representatives. 

In pmvtding fad$ underlying USWs DSS studips and related documents, USW need 
not provide mental impressions, wndusioni, opinions, or legal theodes of its attorneys 
or other representatives. Nan-testifying experts is another mean8 of protectio~ of facts 

underlyhg communications, The standards which allow an exception to the general 

pmhibitl~m on discovery of trial preparation, nan-testifying experts, has not been met. 
Therefore, what i0 not discovsrable In this case includes USWP OSS studies and 
related documents and any facts underlying the studies or related documents which 
quaIw a$ mental impressions, eonclusions, opinions, or kgai theories of USWa 
attorneys or other representatives, or which quati@ as facts known or oplnlons held by 
the non-testifying experla, end the identity of the non4estifying experts. MhBt is 
discoverable is all other f a d  underlying the communications. For each Intm"mf dab ' 

request in issue, item-by-item, proper application of this decision is as follows, 

testing, Data request JI-O48(b) and (e) inquire as to the dates of USW agreements with 

the consultants performing the studies arid the d a b  of the resulting studies. The dates 
are fads underlying privileged communications and ordinary work produd. As such 
they are not protected undw ti18 attorney-client privileged or as ordinary work product. 
The dates do io t  qualify as dpinion work product or trial pnparikion facts exclusively 

known to noMestWying experts. USW must supply the requested dates. 

interface tests. Data request J!-Ol8(c) inquires as to the methodologies used in the 
testa. It appears that USW has attempted to respclnd to these inquiries, To the extent 
USW has not fully or clearly responded, these inquiries also pertain to facts underlying 
privileged mmmunlcations and ordinary work produd, and are therefore not prt;rtected 
under the attorney-client priwileged or as ordinary work product. It is doubtful, but 

neverthelegs possible, that the requested o b j w d  m- 
opinion work ptoduct and might be exclusively known to non-testifying experts. USW 

. 

a. Data request JI-Ol8(a) Inquirea as to the dates of USW OSS interface 

b. Data request JI-O18(b) inquires to the objectives of the USW OSS 

- ~~~ 
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must supply.thr requested informatkn, but in a format that does not indude the mental ' 

impressions, eancrusions, opinions, or legal theories of its attorneys or other 
representatives, or fanck.rrxclusively known ot opinions held by non-testifying experts.' 

J1-048[6) requests identification of what the studies discovered. These requests also 
pertain to fads underlying privibged communications. Such &cts am not privileged. 

However, it is more than probable that the requested resub and identfimtion ofwhat 
the studies discovered will include opinion work product and facts known and opinions 
held by non-testifying experts- USW must supply the requested information, but in a 
format that does not include the mental impressions, conclusions, apiniona, or legal 
theories of its attorneys or other representatives. 

Jl-ObS(a) requests Identification of the consultants. The name8 of the 
consultants are not discoverable and U W  need nPt provide them. . 

JI.049 requests produdon of documents related to USWs OSS studies. 
The documents are attorney-client privileged and USW need not produce them. 

c. Data request JI-O18(d) inquires 198 to the resub of the tests. Data request , 

d. 

- e. 

Dated this 4th day of September, Ia'98. 

PSC-Appointeddpeoiat Master 
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ServiceDStc: Septcmbes 11.1998 

DFPARTMENT OF PUBLIC SERVICE R E m m O N  
BEFORE THE PUBLIC SERVICE COMMISSION 

OF THE STATE OF MONTANA 

Ibl THE MA'ITER of the Investigation ) ,UTILITY DIVISION 
into U S WEST Comm~oations, hc.'s, 
Compliance with Section 271(c) of ttzle ) DOCKET NO, 1397.5.87 
TiscammunicatiOne Act of 1996.: . 5 ORDERNO. 5982h 

) 

U S West Cdmmunications, Inc. (USW), has fiJcd a motion for konsidcration of the 
Public Service Commission's (PSC) Jlme 29,1998, M e r  NO. 5982s. '][hat cm€er required WSW 
to respond to certain joint intervenor data requests (Le., ciiscovwy) in the hveentitlad matter, 

. USWs motion for recansideration was briefed and argued orally before the PSC. 
For reasons related to the nature of thu disca~ery-wqwsted info&;on in issue, cm 

August 6,1998, the PSC appointed a special master to review the facts and tsrgummts invOlvad. 
. On Septembes4,1998,the appointed spial ~ E B W  issued areport, in the form of a decision, to 
the PSC. T'he PSC has mhwcd and considered the special masWs deeisicm and d- h 
it shokd be adapted lls k e  Psc's erder on USW8 motion for rtconsidrratiw. 

% .  

. 

IT TS HEREBY ORDERED that the PSC adopts the Septembtz 4,1998, Decisiw of 
Special Master on Discovery Issue (a copy of which is ilttached) BS the PSC's orda on 
Reconsid&a?im. 

Done and datcd this 9th day of Septemk, 1998, by a vote of 5 4 .  
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DOCKET NO. DW.5.87, ORDER NO. S982h 

BY O k E R  OF THE MONTANA PUBLIC SERVICE COMMISSION 
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DNTANAPUBUC SERVICE COMMISSION 

* I ) * * * *  

I hert4g~ctai.Q that a copy of an ORDER 037 RECONSbERATION OF ORDER .' 

C C " Z L m G  DISCOVERY, h DoGkct No. D97.5.87, ORDER NO. 5982b, in the matter af 

PSC INVESTIGATION " T O  USWC'S COMPLIANCE WITH SECTION 271 (c) OF THa 

TEIECOMMUNICATION ACT OF 1996, d a d  September 11,1998, ha8 today been m e d  (on 

d parties listdon the Commission's most recent sewice list, updated 8/27/98, by mdhg B 

thereof to each party by &st clasr, mail, pastage prepaid. 
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August 14, 1498 Decision of 
Nebraska Special Master 
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1 

\ .  
BEBORE 1pm NEBRASKA PUBUC SERVZCB COMMISSION 

1n the Matter of US West 
Conmunicetione, Inc . , filing of . 

, iti astfce of inteatian to file 
Section 271(c) application witb 
the FCC and requeat for.C&eeion 
to verif 
Seation I 7 1.( c) . US West aampliance with  I Entered? August /4, 1998 

unddrsignsd 
other related iuauem. On July 21t July 27, July 29, and July 3 0 ,  
1998, the Specsial Master held hearings after due notiee with all af 
the interested partiem present, some by telephone conference call .  
A t  such hearings, objecl5oPe to various requesta For a d d a d o n  and 
motions to campal answers were discussed and argued hy the paxties. 
On July 31, 1998, Procedure Brogrssahn Ordez Y3 wae entered by the 
Special mater ordering am in camern review of csrl;ain material i n  
the poemesrioh a i  US West, reapecthq which it claimed the 
attorney-client, work product, and eelf-evaluation privileges. 
That material ha8 been eubmitted +e the Sprcial h a t e r ,  and an i n  
camera review has been conducted. Other pending objections to the 
rseponeivene=~ of certkin requests, prev~ously taken under 
subda8lon, have been considered. Accordingly, the Special Master 
makes the following finding6 and rulings respecting all discovery 
fssua8 which are pendhg au of th i s  date; 

1. Reerpecting Allant Midweat and McLeod USA, all 
abjections have been agrerd upon b e t w a r n  the parties w i t h  the 
exception of US Weet#s objection to the  relevance of its 
withdrawal of the Centre% system. The Special M a m t e w  
previously advioed the parties that since the c~reumatancss of 
such withdrawal were zelevant under the public interest 
requirement of Section 271, this objection was overruled, and 
US West mrdcxad to respond accordingly. 

2. Joint intervenors submitted 158 requests for 
hformakien, to most aE whicrh US West objecrtad, and the 
intervenors mvsd t o  conpel. At various prior hearings, the 
Special Master gave his rulings an the record rerspcting 
abjection* te m a a y  of  thase reqnsstr. A gancral relmance 
objection to Section 272 issues vas overruled, to allow t h i a  
Cornnrlssian to make a proper record for the FCC to determine 
whether Section 272 ham been aatisfied. Othere were agreed 
upon and resolved between the parties. A few were taken under 
8ubdmmion by the Sped41 M e r m t c r  aubject to further review and 
t h e  in camera inspection. For clazification, the etatus of 

be set forth respecting eagh request as follows: 
~~ - -*+w== ' sdxulbga-kk- W i l l  
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Request 1. 

Request 2, 

Request 3.  

On July 29, the intervenors stated the 

On July 30, the intsrvcnorb stated the 

On July 2 9 ,  the intervenor= stated the 

reerponse waer satisfaatory. 

response was satisfactory. 

response was satisfactoryl 

Requeet 4. On July 29, t h e  intervenors a t a t e d  the 
reBpPn8s was aatisf actary . 

Request 5. On July 3 0 ,  the intervenors stated the 
reeponee wae satisfactary. 

Request 6 .  The AntervenCCr &&ked the anawur waa 
not responsive, and a ruling w&8 rsquestcd on July 3 0 -  
The 8peeial Mastel; f i n d s  that  t h e  f i r a t  question could 
have been answered ''yep. or "noY and, thereforec wan naC 
responsive. The first two sentences of the second 
qrlretion are sufficiently campound to prevent US West 
from making a response. 

Regueest 7 .  US West had not responded OQ July 29 
other than referring to Montana material. On July 3 0 ,  
intervenor6 stated they would see if the four boxes of 
recently received material satisfied the rloqueat, 

On July 29', US Weat had not complied. 
On July 30, it advised that  a further response was being 
furnished. 

Requeat 8.  

Requeat 9, On July 29, US W e s t  had not complied 
other than to refer to Montana material. On July 3 0 ,  the 
intervenors stated they would esu if the four boxes of  
nateri'al aatiefied the request, 

On July 3 0 ,  a aatisfretory reagonse was 
given. 

A8 Qf July 27, us WCSt had IhQt complied 
other khan to refer to Montana material. On July 50,  
intervenors stated that they would see i f  the four baxs6 
of material satisfied t h e  requeet. 

Request 12. On July 29, intervenors stated t h e  
maapanoo w a ~  satisfactory. 

R e q u e s t  13. On July 2 9 ,  US West had not responded 
ather than rererring to Montana material. On July 3 0 ,  
intervenorm stated they would eee iP the four boxes of 
material. satisfied the regluttst, 

Request 14, #a July 29 ,  US West had not responded 
other than referring to Montana Baterid. On July 3 0 ,  

~equcst 10. 

Reweat 11. 

~~ 
~~ ~~~~~~ ~~~ ___ ~ _____ _ _ _ ~ ~ ~  

-2- 
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fntervenoro stated they would see i f  the four boxes of 
material eetiecfied the request. 

on ~TULY 2 9 ,  US Weot had not Zeaponded 
o t h e r  than referring to Montana material. On July 3 0 ,  
intervenors stated they would see if the four boxee of 
material satisfied the repeata 

Request 16. On July 29, US W 8 5 t  had not responded 
other than referring to Montana and Wyoming m a t e r i a l *  On 
July 3 0 ,  intervenors stated they wauld see if t h e  fonr 
boxes of material satisfied the  request. 

other than referring to Montana matarhl .  On July 3 0 ,  
intervenors stated thsy would see if the feme baxea of 
material matimfied t h e  request. 

On July 29, US W e s t  had not respand& 
other than referring to Montana material, On July 3 0 ,  
intervenoro skated they wpuld ~ e e  i f  the  four boxes of 
material sat isf ied thm request 

Requeat 19. Om July 29, intervenors stated the 
reaponee warn aatiefeatory. 

Request 20. On July 2 9 ,  interV8riOra stated the 

Requeet 21. On July 30,  intervenors stated the 
response was not responsive. The Special Master agrees, 
Z f  US West uannot s t a t e  how many CLE deeign and non- 
design orders per day can be manually prooessed at the 
specified. delivery centers, i t  should BO atate. 
Otherwi8e, it should furnish the apecif ic  nunrbbr. 

Request 22. On July 2 9 /  h t € ¶ r V e n O r B  atated the 
responms waa satisfactory. 

Requeat 23, On July 29, intervenors atated t h e  

Request 24. On Suly 29, intervenors ataksd the 

Requeet 25. On July 2 9 ,  lntcrvenare stated the 

~equest  15. 

Requeet 17, On July 291 US Weat had not responded 

R e q u e s t  18- 

XePrponBr War 8 & t h f & C t o q .  

re6pVU8e Has 88ti8faCtOry. 

respense vas satisfactory. 

response was satisfactory. 

Raquert 26. OD July 2 9 ,  intervenors stated the 
response waa satisfactc~ry. 
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Request 2 8 .  on Suly 29, intervcnore atated the 
responer was; satisfactory. 

Requeat 29 .  On July 29,  intervenor8 stated the 
response wa5 sati~fautory. 

Request 3 0 ,  Am of July 29, US W e s t  had not 
responded. 

Request 31. On J u l y  29, intervenors stated the 
response was satisfact~ty. 

Request 32. On July 29, intrrvenors stated the 
response waa satisfaatory. 

Request 33.  On July 29, intervenors stated the 
response waB satisfactory. 

Request 34. of Suly 2 9 ,  certain attaohmente were 
missing, which were furnished on r7uly 3 0 .  

Request 35. On July 29, intervenom rtated the 
response W A ~  satisfactory. 

Request 36. On July 29, intewrnare stated t h e  
response was satisfactory. 

Request 374 US West did not furnish any information 
pureuant to this request, but objected based upon the  
attorney-client, work product, and aelf-avnluatian 
privilege. It mb6equently furhiehed ta the Special 
Master three reports for an in camera revfew. The erne 
have been reviewed, and the  Special Master f i n d s  that 
saterial contained therein l.6 subject to the attorney- 
cJ.hnt and work product privilege, and need not be 
produced. That i s  becauae theus reports were made to 
f a c i l i t a t e  the  rendition of legal services to US West. 
The primary motivation for the surveys was to aid in 
pending and anticipated l i t i g a k i a n .  %he material. 
furnished will be sealed eubject to apptUata review, aa 
Rer Grp@&t v. Wal-Mart Store  s., 253 Neb. 32, 567 N.w.M 
560 (1997) - Bowever, tha underlying fac to  upon which the 
survey% were baaed are not ptivilegsd, simgly because 
they were incorporated in the reporte. 

US West did  not furnieh any information 
pursuant to t h i e  tequeet, but objected based upon the 
attorney-client, work product, and eelf-evaluation 
privilege, It aubstguently furnished to the Special 
Master three reparts far an in camera review. The same 
have been reviewed, and the Specia l  Maeter finde that 
material contained therein is 3ubjeet to the attorney- 
elitat and - w o r k p r & & - p x 4 d h ~ d  -A ~ 

produced. That is because there reports w e r e  madm to 
fac i l i ta te  the rendition of legal services to US West. 

On July 3 0 ,  i t  stated that it would do 80 .  

Requcat 36. 

-4 - 
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The p r h r y  motivation for the SUDejlPJ W a s  to aid in 
pending and anticipated l i t i ga t ion-  The material 
furnirshed will be sealed subject to appellate review, as 
per Grcenwalt V. Wal-Mart Store ti, 253 Web, 32, 567 N.W.2d 
560 1997). However, t h e  undezlying facts upon whish the 
surveys were based are not: privileged, simply because 
they were incorporated in the reports- 

Request 39. On July 3 0 ,  interVenOrS stated the 
rcsponos wqe satLefagtoq. 

R,equeot 40.  On July 29, US West had not: reaponded 
other than referring to Montana material- On July 3 0 ,  
intervenors stated they would see i f  t h e  four baxes of 
riratezial sat isf ied the raqueslt. 

US We3t did not furnish any information 
pu~cpuant to this tequeek, but objsated based upon the 
attornmy-client, work product, and self-evaluation 
privilege. It subsequently furnished td the Special 
Master three reporbs for &n in camera review. The 8ame 
have been reviewed, and the  Special Master f i n d s  that 
material contained t h s r e h  i s  Fubjact to the attorney- 
client and work product privilege, and need not be 
produced. That ia becaurrs these reparta were made to 
facilitate the r e n d i t h n  sf lagal. 8tmLcee to US West. 
The primary motivation for the survrym wae to aid in 
pending and anticipated l i t igat ion.  The material 
furniahed will be sealed subject ta appellate review, as 
per PreenWalt v. Wal - M a r t  Stoxem, 253 Neb. 32, 567 N.W.2d 
560 (1997). However, the underlying facts upon which the 
eurveyrr were based arc not privilegedc 8 h P I y  because 
they were incarpozated in the reports. 

US Weat did hot f u r n h h  any information 
pursuant to t h i s  requeet, but objected baaed upoa t h e  
attorney-client, wark product, and self-evaluation 
privilege. Zt sUb8egu81~tly furniehed to the Special 
Master  three reports for an in camera review. The 8ame 
have been reviewed, and the Special Master find# that 
material contained therein i a  subject to the attorney- 
client and work product privilege, and need not be 
produced. That i e  becauoc these reports were made ta 
fadlitaka the rendition of legal ssrvitzscr t- tJ8 wemt. 
The prhary motivation for the surveys was to aid in 
pending and anticipated l i t igat ion.  The material 

' 

furnished will be sealed subject to appellate review, au 
per Freenwalt v. Wal-Mart StorTA, 253 Neb, 32, 567 N.w.2d 
560 (19971. However, the underlying facts upon whkh the 
surveym were based are  not privileged, aimply becaurae 
they were incorporated in tha reports. 

R ~ e i € 7 3 r ~ A i - C €  3Em 2 T J X i ~ E o i ~ e Z t e d ~  t h e  
. request am burdensome, and t h e  joint  intervenors objected 

The objection 

Reque8t 4 1 .  

Request 42. 

~ ~~ 

to the response as not being responsive. 

-5- 
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that the request is burdensome is overruled. The 
rtsponsee to questions A, B and C err reaponaive. The 
answer to question D i s  not responsive a8 the question 
agks for a number, rather than a "yes" or "RO" anewer. 
The answer to quemtion E is not ~ ~ S ~ O I I S ~ V ~  it asks far 
the production of copiee of certain agreements. Such 
copies should either be produced orr i f  they do not 
exi,at, US West should so state.  

Request 44. On July 2 9 ,  intervenor8 stated the 
response waa aatiefnctory. 

Requast 45. O n  July 2 9 ,  US West had not reepondsd 
other .than referring La Montana material. Oa July 30,  
intervenors stated they would see if the four boxes of 
material satisfied the request. 

Request 4 6 .  On July 2 9 ,  intervenors stated the 
rtaponne wan satisfagtory. 

Requeet 47,  US West had not xes onded as of 

objection has been overruled and on July 3 0 ,  US Waot 
stated t h a t  it would furnish the requoated material, 

Raquemt 48 .  On July 2 9 ,  intervenors stated the 
rasponse waa sati~factory. , 

July 29, but objected to the repeet  ae bur B enmame. That 

Request 49. US We3t had not responded by July 2 9 .  
On July 3 0 ,  it stated it would furnish a reaporlea. 

Request 50. On JULY 2 9 ,  intervenors stated the 
response was satisfactory. 

Requelbt 51. US West made a partial  response by 
July 29, and 011 July 30 stated that it would furnish a 
further reeponse. 

Request 5 2 -  On July 29, intervenors staled the 
response was satirfact~ry. 

Requaat 53 .  On July 29,  htervonorm staked the 
response warn satiafactory. 

Request 54. On July 29, US West had not r-ponded 
other than referring ta Montana material. On July 3 0 ,  
intervmnare stated they would see if the four boxes of 
material. satisfied the request. 

Request 55.  US Weet'o i n i t i a l  respoase d i d  not 
Include attachments, which ware furniehed as of July 3 0 .  

Regueet 56.- i 5 K J u Z y ~ ~  =We= h a d n o E p r e s p o x  
other than referring to Montana material. On July 3 0 ,  

~- ~~ 

-6- 
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intervenors stat& they would sea if the four boxePi Of 
material leatiafied the request= 

RequePt s f ,  On July 29, intervenors etated the 
reEponsr waa satisfactory* 

Request 58,  on July 29, intervenor8 r tated the 
response w a s  satisfactory- 

Request 59. On July 2 9 ,  intsrvenore stated the 
rceponmr was satimiactory. 

Requaot 6 0 .  Prior  to July 27, US West objected that 
the request was burdeneome and the material was subject 
to a protective order in the S t a t e  of Iowa. The 
objection is sustained, Zf, the j o i n t  intentenors wish 
t h i 8  information, they should apply to the State of Iowa 
f o r  the sameI 

Requeat 61, On July 29, intervenors stated the 
rosponre wila ortififactory. 

Requart 62. On July 2 9 ,  intervenors sta ted  the 
response warn satisfactory. 

RequcBt 63. On July 29, inttrvrnarb stated the 
response was aatiafactozy. 

R 8 q U e 8 t  64m On July 29, intervenor8 stated the 
respcmse was satiufactary- 

Request 65. On July 29, US West partially had 
responded, and the joint intervenors objretsd that the ' 

material was not fully res oneive. The Spcaltal Master 
ooncurm. 
US West should so atate and should alaa advialo when tha 
i n f o m t i o n  w i l l  be available. 

Reweat 660 On July 29, intervenors stated the 
response war satisfactory. 

Request 67. On July 29, intervenor8 stated the 
response was satiafactory. 

Request 68. On July 29, US West had not responded. 
On July 34 it advised that  it was furnishing informatian 
on that date. 

If the requamted P nformtian is net available, 

Request 49. On July 29, US West had not reeponded. 
O n  July 30 it advised that it was furnishing infarmation 
on t h a t  date. 

-7 - 
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Request 71. On July 2 9 /  intervenora~ stated the 

~ e q u e a t  72.  On July 2 9 ,  intervenors stated the 

reeponee uau satisfactory. 

response wae aatiofactoqy. 

RequiPt 73. on July 29, intervenors stated the 
response was satisfactory. 

Request 74 ,  On July 3 0 ,  intervenors stated the 
response wae eatimf actory. 

~cquest  75. On July 29,  intervenors stated t h e  
response was satisfactory. 

Request 7 6 .  US west's i n i t i a l  response answered SIX 
of fourteen categories, On July 3 0 ,  US West advised khat  
it would answer the cenrdnder prior to July  31. 

Requrst 7 7 *  On July 2 9 ,  intervenors etated the 
response was satisfaatory. 

R c q e s l  7 8 .  On July 29, US West had not responded 
other than referring to Montana material. On July 3 0 ,  
intervenor8 stated they would see if the four boxes of 
material satigfied the requeat. 

Request 79. On July 29, iht€XVenOrS stated the 
response wae 8akhfaCtOry. 

R e q u e s t  80. On July 29, intervenors etated tha 
response warn satisfactory. 

Request 81. On July 29, intervenora stated the 
responee wes satisfactory. 

Requemt 82. On July 29, httrvcnorr stated the 
kerponro wes aatirfactory. 

Request 83. Prior to July 27, US West objeated that 
the request was burdensome. The j o i n t  Fntarvenora stated 
the  response uaa nan-respcmslva. The burdensoma 
objection is overruled. Tha Special Mester interprets 
t h e  response e3 stating that the infarmatian is not 
available. 

Request 84. Prior ts JuAy 27, US West objected that 
the request warn burdens~me, whkch ob jsction is overruled. 
The joitnt intenrenorm abfocted that the response w a a  not 
complete and responsive. The requested B U N B ~ B ,  plans 
and dmumenta shauld be furnished. T f  none sxiet ,  US 
West should BO state. Reference to and attachment of the 
respofi- 3ZiKo5aa~py. tr i i i i .ngXre~nat  adequate T ~~p 
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Request 85, On July 2 9 ,  US West had not reagonded 
o t h e r  than msferriog to Montana and Wyoming m a t e r i a l s .  
On July 3 0 ,  intervenore stated they would see i f  the four . 
bacea of material satisfied the requeat, 

On July 29,  US West had not responded 
athor than refexring to Mantana and Wyoming materialo. 
On July  30, intervenors stated they would see if the four 
boxee of material satisfied the request. 

On July 2 9 ,  US West had, not responded 
other than refezring to Montana and Wyoming materials. 
On July 30, Sstervonorr rstst*d they would see if the four 
boxes 00 material satisfied t h e  request. 

Requoat 8 8 .  On Y u l y  29, intervenors3 staked the 
response  wan satisfactory. 

Request 89.  On July 2 9 ,  US West: had not responded 
other than referring to Montana material. On. July 30, 
intervenors stated they wauld scce i f  the fsur boxea of 
m a t e r i a l  eatiafied the tequt8.t. 

Request 90. On July 20,  US West had not respoaded 
other than referring to Montana material. On July 3 0 ,  
intervenors stated they would See i f  t h e  four boxes of 
material satisfied the request. 

Request 91. On ~ u l y  29, intervenors stated the 
~ e s p a n e e  was sat isfactory.  

respanerr wao satisfaeto~y- 

response warn satisfactory. 

x;rsponss WQO satisfaatory. 

response warn satisfactory. 

reeporree was satisfactory. 

response warn aatisfaotozy, 

response was s a t i e f a c t ~ r y .  

reHponrse was satisfactory. 

Request 86. 

Request 87. 

Request 92. On July 29, intervenor8 atatsd the 

Request 93. On July 2 9 ,  intervenors stated the 

R e q u e B t  94. Om July 29, intrzvanara stated the 

Request 95. On July 29, intervenors stated the 

Request 96. On July 29, intervenors stated the 

Request 97. On July 29, iIIterVertOrS stated the 

Request 98.  On Suly 2 9 ,  intervenor5 etated the 

4€eqtme -9s. - 0% -ai -* --intervmurzr xt&tizt- -cne 
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Requost LOO, On July 29, intervenors stated the 

Request 101. on ~ u l y  29, WS West had not res onded 

intervenora stated they would eee i f  the four boxes o f  
material satisfied the request. 

an July 2 9 ,  US West had not responded 
other than referring to Montana material. On July 30, 
intervenors stated they would see i f  the four boxes of 
material satisfied the  request. 

On July 2 9 ,  US Weak had not responded 
6ther than referring to Montana material. On July 3 0 ,  
intervenors stated they would see i f  the four boxes of 
material s a t i o f i e d  the requoek. 

responee was sat iefnctary.  

other than referring to Montana material. On JU le y 30, 

Rtqueet 102. 

Request 103. 

R e g U e 6 t  
reaponre was 

Request 
response was 

Request 
response was 

Requ e8 t 
response was 

Request 
response was 

R e q t l e s t  

104. On July 29, intervenors stated the 
satiafictory. 

105, Ori duly 2 9 ,  intervenors stated the 
satisfactory . 
106. On July 29, i n t m ~ m n O r 8  stated the 
a at i IS fact oxy. 

107. On July 29,  intervenors stated the 
aat  i B f BC tory 

108. Qn July 2 9 ,  intsrvcncrre stated t h e  

109. Prior to July 27, US West objected to 

s a t f E f 8 C t Q q .  

the r s q u k t  a m  being over-broad and buxdasrome, Lhich was 
sustained in part, US West W€t8 directed to submit a 
list. A8 of July 29, auch l ist  had not been furnimhed, 
but van furnished a m  o f  July 30. 

Request 110, On July 23, intervenore tstated the 
reoponae waa eatisfactory. 

Request 111. On July 29, . htrrvrnars stated the 
reapanae was satisfactory. 

~equeat 112. on July 29, intervenorlr atated the 
respanse was satiafactclry. 

Request 113. US West responded, but did not include 
an attachment, 

Requmrt 114. On July 29, US West had not rcapondrd 

intervenors stated they  would see i f  the four boxre of 
material satisfied the regutant. 

This was furnished a m  of July 3 0 .  

~ ~ ~ r ~ ~ r r p t c r ~ ~ ~ ~ ~ ~ ~ ~ ~ * y ~ ,  

-10- 
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Request: 115. On July 29, US West had not responded 
athmr than referring to Montana and Wyoming materials. 
On July 3 0 ,  intervenors stated they would see if t h e  f o w  
boxes of material satisfied the  request- 

Request 116. On July 29, fntenrenors stated the 
response warn satisfactory. 

Request 117, US West abjeatrd to t h i s  re ueet a8 
The 

response referred to material. furnished in Wyoming, which 
wag objected to by the joint intervenors as being non- 
responsive. The Special Master agree8 that the response 
i ? 3  not: responsive. Although the word “aLCtiC)nBn i8 vague, 
the word nmeetAngsH i a r  not. US West should produce any 
notices, agendam and minUt8a ef euch m e e t h g r ,  but nard 
not furnish any other correspondence, mema or documents 
which m a y  refer to the  meetinge. 

Request 118. On July 2 9 ,  intervenors stated ths 
response was satisfactory. 

Requeet 119. 
other ‘than referring to Montana and Wyodng materials. 
On July 301  inkemenore stated they would see if the four 
boxes; o f  material satisfied the requeat. 

Request 120. US Werrt had not fully responded to 
t h i s  request as of h l y  2 9 ,  but stated ou July 30 that i t  
uauld do so prior to July 32. 

R e q u e g t  121. On July 2 9 ,  intervenors stated t h e  
response warn matisfactory. 

Request 122. On July 2 9 ,  intervenors stated the 
reupanmr was ratiafact~ry. 

Request 123. On July 3 0 ,  U6 West stated that it 
d1.l comply on or before July 31. 

Request 124. On July 29, US West had not rae onded 
other than referring ta Wyoming materiel. On Ju Q y 3 0 ,  
intervrnora stated they wauld ace i f  the four boxes 02 
material satisfied the request. 

being burdensome, whioh objeatian i s  overrule 3 . 

On July 2 9 ,  US W e s t  had not responded’ 

. Request 125. On July 29, US West had not regponded 
other than refexring to Montana material. On July  30, 
intervenors stated they would see if the four boxem of 
material satisfied the request. 

Requeat 126. On July 29, intervenors stated the 

Requrrt 127. On 3uly 29, intervcrmrs stated the 

?eSr)Omb W a  S a m e Q Y y .  ~~~~~~~ ~ ~ ~~~~~ ~~~ 

response was satLofactory. 

-1 1- 
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Reguest 128. On July 29, intervenora stated the 
reagonee was satisfactory. 

Re vest 129. Om July 29, US West had not responded 
other t B an referring to Wyoming material- On 3 0 ,  
intervenore stated they would see if the four boxes of 
material satisfied the requeat. 

On July 29, US Weat had n o t  reeponded 
other than referring t o  Montana materirl .  On July 30, 
interyenorm stated they would &a* if the four boxea of 
matet.iel s a t i e f h d  the  requeet. 

On July 29, US West had not responded 
other than referring to Wyoming material. On July 3 0 ,  
fntesenora stated they would aee i f  the four boxeo of 
material satisf ied the request. 

Requeat 132. On July 29, intervenors stated the 
reaponee was aatiefactory. 

Request 133, On 3uly 29, intervenora stated the 
response was satisfactory. 

Reqneet 134. On July 29,  intervemma atatad the  
rrapanee was satisfactory. 

Requemt 135. Attaohments A .and 3 of this request 
were i n i t i a l l y  d e s i n g ,  but were furnished ae of July 30. 

Reque8t 134. On July 2 9 ,  intervenors stated the 
~cspanae W&B satisfactory. 

Request 137. On July 2g0 intervenors sta ted  the 
responas w a ~  satisfactory. 

Requeet 138. On July 3 0 ,  intervcoorm atated the 
respanee warn oatiafactory* 

Requeet 139. On July 2g0 US West had not responded 
other than referring to Montana material. OR July 30, 
intervenor8 stated they would see i f  the four boxes of 
mattrial satisfied ths requeel. 

h q U U E k  140. AB of July 29 ,  in tenenox8  stated the 
xesponae waa satisfactory. 

Reque8t 141. On Yuly 29,  US West had not responded 
other than referring to Montana material. On July 3 0 ,  
htervenorr  stated they would aee if the four boxcm of 
material satisfied the requeet. 

response u8s aath!ifactory. 

Requeet 130, 

Requast 131. 

~~ ~- ~ ~ - ~ - ~  ~ 

mweat  1-a A6 mq-?tb, i r n t 9 P a ~ r J r ~ 8 t a & e & ~ ~  ~ ~ ~ 

US West stated that it would 
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, 

furnish more information If and when the 3amm became 
available. 

Request 143. On July 3 0 ,  intervcnars stated the 
response was satisfnotom. 

Rcquc6t 144. On July 2 9 ,  intervenors stated the 
response waa satisFactory. 

Request 145. On July 2 9 ,  intervenors stated the 
respan~e was satisfaut~ry. 

Request 146. On July 29, US West had not responded 
other than referring to Montana and Wydng materials. 
On July 3 0 ,  intervenors stated they would rime if t h e  foul 
boxes of matexid satisfied the requeat. 

Requeet 147. On July 2 9 ,  US West had not responded 
other than referring to Montana and Wyoming materials. 
on July 30, intervenors stated they would 5ee 3.3 the four 
boxes of material sat is f ied the request. 

Request 148. As of July 29, intervenors stated t h e  
reepnsr waa aatiefactwy. 

Request 149. ' US West did not furnish any 
information pursuant to th i s  requltat, but objected based 
upon the attorney-Glfent, work product, and self- 
evafuatiaa privilege. It aubsequently fusnished to the 
Spacial Maplttr three reports for an in camera review. 
The same have been reviewed, and the Specid Maoter finds 
that  material contained therein i c r  sUbj8Ct to tbe  
attorney-client and work product prLvilsgst and need nut 
be produced. That i 1 3  because theme rep*= were made to 
faci l i tate  the rendition o f  legal aorvlces to US Wept. 
The primary motivation for the 8Ur\rCyS W 8 8  to aid in 
pending and anticipated litigation. The material 
furnished will be sealed subject to apwllate review, am 
per PreenWalt vp HalyMaVYk Stores, 253 Neb. 32, 567 N.w.2d 

. 560 (1997).  Bowever. the underlying facts epdn which the 
surveys were baeed are not privileged, dAnply because 
they were incorporated h the reports. 

Request 150. On July 3 0 ,  interveuorm etatecl this 
response was ~atiafactory~ 

Request 151. On 3uly 29, intervenor8 stated this 
response was sat isfactory.  

R c q U 8 8 k  152. On July 2 9 ,  interrenor6 atated t h i u  
response wag satiaiactory. 

Request 153. Joint intervenors withdrew their 
motion to uompel ae of July 29, and no furthoz response 
by US West is required- 

-13- 
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Recpeet 154. J o i n t  intervenors wSthdrew their 
motion to conpcl as of July 29, and no further response 
by US Weat is required. 

Request 155. Joint' int€!rvenora withdrew theiz 
motion to compeL am of  July 29, and no further response 
by US West is required. 

Request 156. iJoinZ intervenors withdrew their 
motion to compel as ef July 29, and no further response 
by US Wplst is required. 

Requqst 157. On July  29., intervenor8 stated this 
responae is eatiefactury. 

Request, 358, Joint intervenors withdrew t h e i r  
motion to compel as of July 2 9 ,  and no further response 
by US Wsot is required. 

X T  IS SO ORDERED, this %+ day of August, 1998. 
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JUDGES: 

Judges. 

OPI[NIONEY: 

Before CLARK, WlNCKS and FRIENDLY, Circuit 

FRIENDLY 

OPINION ! 

Iy919] 

This appeal froin a st?ll~n;c; ror criminal contempt 
for refusing to answer B question asked in the course of 
an inquiy by a grand jury raises an important issue as to 
the applioation of the atfcrmcy-clitnt privilcge to a tloti- 
lawyer employed by a law fm. Our decision of that 
issue leaves us with the further problem of what 
disposition is apprcipriate on a record which, due to the 
extreme positions erroneously taken by both parties in 
me wurt below, lacks the evldence needed to determine 
whether or not the privilege existed. We vacate the 
judgment and remand so that the facts may be developed. 

~~ Kovel ~~ is a hrmcr Internal Revenue--[= 
having accounting skills, Since 1943 he has been 
employed by Kamennan & Kameman, a law finn 

specializing in tax law. A grand jury in the Southern 
Disrrlct of New York was investigating alleged Federal 
iiicorne tax violations by Hopps, a client of the law firm: 
Kovel was subpocnacd to appear on September 6, 1961. 
a few days b e f ~ r ~  the date, September 8, when the 
Government fearod thc statute of limitations might run, 
The law firm advised the Assistant United States 
Attorney thmt since K m l  was rn employee under the 
direct supervision of the partners, Kovel could no1 
dfsclose any communications by the client of the rcsuli 
of any work done for the client, unless the latter 
consented; the Assistant answered that the attorney-client 
privilege did not appIy to one who was not an attorney. 

The record reveaIs nothing a5 to what occurred on 
Sepkrnbar 6. On September 7, the grmd jury appeared 
before Judge Cashin. The Assistant United $fates 
Attorney informed the judge that Kovel had refused to 
answer 'several questions *** 011 the grouiidr; urdturncy- 
clicnt privilege'; he proffered 'respectable authority *** 
that an accountant, even if he is retained or employed by 
a f m  of attorneys, [**3 J cannot take the privilcgc.' The 
judge answered 'You don't have to give me any authority 
on that.' A court repoiler testified that Kovel, after an 
initial claim of privilege had admitted receiving a 
statement of HOPPS' asseh and liabilities, but that, when 
=ked 'what WBS the pulpose of your receiving that; had 
declined to answer on the ground of privilege 'Because 
the communication was received with a purpose, as 
statcd by the clienl'; Iater questions and answers 
indicated the communication was a letter addressed to 
[*920] Kovel. AAer verifying that Kovel was not a 
lawyer, the judge ducotcd him to answcr, saying 'Yuu 
have no privilege as such.' The reporter thm read another 
question Kovel had refused to answer, 'Did you ever 
discuss with Mr. Hopps or give Mr. Hopps any 
infomation with regard to treatment for capital gains 
purposes of the Atlantic Beverage Corporation sale by 
trh?+Tkfiidgi-agein directed- 3 O - e ~  
rcaffi ing 'There is no privilege -- you are entitled to 
no privilege, a5 I understand the law.' Kovel asked 
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whether he might say something; the judge instrucred 
him to answer, saying 'I'm not going to listen.' Kovel also 
dcclined to tell what Hopps [*VI had said conccming a 
transaction underlying a bad debt deduction in Hopps' 
1954 return, and whether Hopps had told him that a 
certain transfer of sccuritics ' h d  no effect whatsoever' 
and WBS just a form of accommodation; the judge gave 
similar directions after the reporter had rcad each 
question and refusal to answer. Then the grand jury, the 
Assistant and Kovel returned to the grand jury room. 

Later on September 7, they and Kovel'o employer, 
Jerome Kamerman, now acting as his counsel, appearcd 
again before Judge Cashin, The Assistant told the judgc 
that Kovel had 'refused to answer some of the questions 
which you had direGtGd him to answer-' A reporter reread 
so much of the transcript heretofore summarized BS 
contained the fmt two refusals, The judge offered Kovel 
another opportunity to answw, reiterating tho view, 
'There is no privilege to this man at all,' Counsel referred 
to New York Civil Practice Act, 5 353, which we quote 
in the margin, n l  and sought an adjomment until c e  
caunsel could appear; the judge put the matter over until 
the nm morning. 

On the morning of Sepmnber 8, the same dramatic 
personae, plus the added counsel, altended in open court. 
Counsel reiterated [**5] thnt an employee 'who sits with 
tho client of rht law fum *** wcupies the same status 
*** as a clerk or stenographer or my other lawyer * *'; 
The judge was equally clear that the privilege was never 
'extended beyond the attorney.' In the course of a 
Colloquy the Assistant made it plaid that further 
questions beyond the two irnmediitely at issue might be 
asked. ARer the judge had briefly retired, leaving the 
Assistant and Kovel with the g a n d  Jury, proceedings in 
open court resumed. The reporter recited that in the 
interval, on reappearing before the grand jury and being 
asked 'What was the purpose communicated to you by 
Mr. Hopps far your receiving from him an asset and 
liability statement of his personal fmancial situation?', 
Kovel had declined to answer. (3tl again being directed 
to do so, Kovcl dcclined 'on the ground that it is a 
privileged communication.' The court held him in 
contempt, sentenced him to B year's imprisonment, 
ordered immediate aommitment and denied bail. Later 
in the day, the grand jury having indicted, Kovel was 
released until September 12, at which time, without 
opposition from the Government, I grand  bail pending 
determination of this appeal. [**6] 

Here the parties continue to take generally the same 
positions as below - Kovel, that his status 89 an 
employee of a law f m  automatically made all 
communications to him from clients privileged; the 
Government, that under nu circumstances could there be 
@ v 3 e v l r o r r e c r t o p  ~ i i i i i i j i % t o i i i i  
accountant. The New York County Lawyers' 
Association ns amicus curiao has filed a brief generally 

supporting appellant's position. 

I. 
Deci,sion under what circumstances, if any, the 

attorney-client privilege [*921] may include a 
communication to a nonlawyer by the lawyer's client is 
the resultant of two conflicting forces. Onc is the general 
teaching that 'The investigation of truth and the 
cnforcement of ttstinioiiial duty derkkd thc restriction, 
not the expansion, of these privileges,' 8 Wigmore, 
Evidence (McNaughton Rev, 1961). 5 2192, p. 73. The 
other is the more particular lesson 'Thtlt as, by reason of 
the complexity and difficulty of our law, litigation can 
only be properly conducted by professional men, it is 
ahnlritely necessary that a man I** should have 
recoursc to the assistance of professional Inwycrs, and 
*** it is equally necessary *** that he should be [**7] 
able to place unrestricted and unbounded confidence in 
the professional agent, and that the communications he 
so makes to him should be kept secret * *,' Jessel, M.R. 
in Anderson v. Bunk, 2 Ch.D. 644, 64.9 (1876). Nothing 
in the policy of the privilege suggesui that attorneys, 
simply by placing accountmls, scicntim or investigators 
on their payrolls and maintaining them in their offices, 
should be able to invest all communications by clients to 
such persons with a privilege thc law has not seen fit to 
extend when the latter are operating mdw their own 
steam. On the other hand, in conhast to the h d o r  times 
when tbe privilege was first recognized, see 8 Wignore, 
Evidence, 5 2290, the comple~ities of modern existence 
prevent attorneys f m  efvely handling clients' 
affairs without the help af nthtrs; few lawyers could now 
practice without the assistance of secretaries, file clerks, 
telephone operaturrc, messengers, clerks not yet admitted 
to the bar, and aides of other sorts, 'The assistance of 
these agents being indispensable to his work and the 
communic&wlons of the client being 0 t h  neuxsarily 
committed to them by the attorney or by the client 
himself, the privilege [**8] must includc all the persons 
who act as the attorney's agents.' 8 Wigmore, Evidence, H 
2301; Annot., 53 A L  R. 369 (1928). n2 

Indeed, the Government does not here dispute that 
the privilege covers communications to non-lawyer 
employees with 'a menial or mhisterial responsibility 
that involves relating communications to an attorney.' 
We ca111i01 regard the privilege as connned to 'menial or 
ministerial' employees. Thus, we can see no significant 
diflerence between B Case where the attorney sends a 
client speaking a foreign language to arl interpreter TO 
make a literal translation of the clients story; a second 
where the attorney, himself having some little knowledge 
of the foreign tongue, has a more lulowlcdgeable ntm- 
lawyer employee in the room to help out; a third whcre 
~ p _ ~ _ _ _  someone to perform ~ ~ ~ _ _ _ _ _ _ _ _ ~  that same function has been brought 
along by the client; and a fourth where thc attorney, 
ignorant of the foreign language, sends the client to a 
non-lawyer proficient in it, with instructions ta interview 
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the client on the attorney's behalf and then render his 
own summary of the situation, perhaps drawing on his 
own knowledge ia the pm(itw, so that h e  dlorney can 
give the client proper legal [**9] advice. All four caaes 
meet every element of Wigmore's famous formulation, f 
2292, '(1) Where legal advice of any kind is sought (2) 
from a professional legal adviser in his capacity as such, 
(3) the communications relating to that purpose, (4) 
made in mfdence (5) by the client, (6) are at his 
instanad permanently pmtected (7) from disclosure by 
himself or by the legal. adviser, (8) except the protcction 
be waived.' save (7); literally, none of them is within (7) 
since the disclosure [*922] i s  not sought to be 
coinpelled Gum lhr client or the lnwyer. Yet $ 2301 of 
Wigmore would clearly recognize the privilege in the 
first cage and the Government pes along to that extent; 
$ 230 1 would also mcognizc the privilege in L k  second 
case and 4 2311 in the third unless the circumstances 
fiegsted confidentiality. We find no valid policy reason 
for a different result in the fourth CIISG, and we do not 
read W i p m  as thinking there is Laymen consulting 
lawyers should not be expected to anticipate niceties 
perceptible only to judges -- and not even to all of them. 

This analogy of the client speaking a foreign 
language is by no means irrelevant 10 the appeal Bt hand. 
Accounting [**lo] concepts are a foreign language to 
some lawyers in almost all cases, and to almost all 
lawyers in some cases. Hence the presence of an 
accountant, whethcr hired by h e  hwycr or by UIG client, 
while tho client is relating a complicated tax story to the 
lawyer, ought not destroy the privilege, any more than 
would that of the linguist in the second or third variations 
of the foreign language theme discussed above; the 
presence of the accountant is necessary, or at least highly 
useful, for the effettive c o t l S U h t i t i o R  between the cllenl 
and the lawyer which the privilege is designed to p m i t .  
n3 By the same token, if The lawyer has directed the 
climt. either in the specific case n1 generally, to tell his 
story in the fmt instance to m accountant engaged by the 
lawyer, who is then to Uiterpral il ro that the lawyer may 
better give legal advice, communications by the client 
reasonably related to that purpose ought fall within the 
privilege; there can be no mos virtue in requiring tlie 
lawyer to sit by while the client pursues these possibly 
tedious preliminary conversations with the accountant 
than in insiting on the lawyer's physical presence whilc 
the client dictates a statement [**I11 to the lawyer's 
secretary or in interviewed by a clerk not yet admitted to 
practice. What Is vital to the privilege is that the 
communication be made in confldence for the purpose of 
obtaining legal dyice from the lawyer. If what is sought 
is not legal advice but only acwunting service, ae in 
Olondw v. Uniied Rutes, 210 F2d 795, 805-806 (9 Cir. 
IPS4), see Reisnlarr v. cqdirr, 61-2 LI.8.T.C. P9673 
{ ~ ~ , , - o r i f t h * & i g h +  the accountants 
than the lawyer's, no privilege exists. We recognize this 
draws what may seem to mmc a rather arbitrary line 

between a case where the client communicates fuat to his 
own accountant (no privilege as to such communications, 
even though he later consults his lawyer on thc $me 
matter, Gariepy Y. Uniled States, IRO E 2d 459, 463 (6 
Cir. 1951)). n4 and others, where the client in the first 
instance coiisdls a h w y a  who retains an aCCOuntant as a 
listening post, or consults the lawyer with his own 
accountant present. But that is the inevitable 
consequencc of having to reconcile thc absence of a 
privilege for accountam and the effective operation of 
the privilege of client and lawyer under conditions where 
the lawyer needs outside [**12] help. We realize also 
that the line we have drawn wilt not be so easy to apply 
as the simpler positions urged on us by the parties -- tht 
district judges [*923] will scarcely be able to leave the 
decision of such cam to computers; but the distinction 
has to be made if the privilege is neither to bc unduly 
expanded nor to bemme a trap. n5 

II. 
The application of these prlnclplea here is more 

difficult than it ought be in fume cases, because the 
extsomo positions takm both by appallwl wd by the 
Government, the lattelcs being shared by the judge, 
resulted in a mcord that does not tell us how Hopps came 
to be communicating with Kovel rathcr than with 
Kamerman. The Government mys the burden of 
establishing the privilege was on Kovel and, since he did 
not pmve all the facts essential to It evcn on our view, 
tha sentence must stand. Kovef rejoins that the 
Cjovcrnment always has the burdm of showing a 
criminal defendant's guilt and, since the proof does not 
negate the possible existence of a privilege, the Stntcnce 
must fall. 

WG follow ulc Governments argument at least to 
this extent; If we were here dealing with a trial at which 
a claim of privilege like Kovel's [**I31 had been 
overruled and thc witncss had answcrcd, we sliould not 
T~VCISC, since ' 'the burden is on the objector to show that 
the relation' giving rise to thc privilege existed. 
Wonth.um v. Price, I04 W. Vu. 382, 389, 140 $.E, 346, 
349 (1927). On the other hand, appellant is right that, in 
a prosecution for criminal contempt, the ultimate burden 
of persuasion on the issue of privilege remains the 
Government's, see Michuelson v. United Stam, 266 US, 
42, 66, 45 S.Ct 18. 69 L . U .  162 (1924); United Star& v. 
Flekchmuq 339 US 349. 70 S.CL 739, 94 LFA. 906 
(1 950); United 8tute.t v, Patmson. 219 I?2d 659 (2 Cir. 
1955); e.&., if Kemerman hod testifid hc had told Hopps 
preliminarily to discuss with Kovel the transactions 
Kovel declined to disclose, and the Government 
challenged thie testimony, it would have had the burden 
of convincing the judge on the facts. The burden that the 
Government's proof did shift to Kovel was that of going 
forward with evidence supporting the claim of privilcge, 
United Stares v. Flelschman, supru. Kovel did not 
discharge that burden, on our view of the law; he claims 
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he was relieved of any need nf doing so Since the course 
of the prowdings had made it [**I41 apparent that no 
evidence ha cwld have submitted would have influenced 
the district .&e a d  the law does not require the ritual 
performance of a useless act, citing United Stutes Y. 
Zwii/mm, 109 E2d 802 (2 Cir. 1940). Howmvar, the 
nee& of the appellate court also must be Eonsidered; in 
order to preserve Kovefs position on appeal counsel 
should have proffered the necessary evidence and, if thc 
judge would not receive it, should have made an offer of 
proaf, along the lines prescribed in civil cases by 
F.RCiv.Roc. 43(c), 28 U.8.C. Without this we arc left 
in the dark whether a remand will serve any purpose; 
although the Zwillman opinion dispensed with a formal 
offer, 108 F.2d p. 804, the record there afforded more 
assuranct that the evidence the judge had refused to 
consider might su$tah the privilege than we have here 
with respect to evidence not mentioned before the judge, 
whether or not it ais& in other grand jury mlnures. 
However, the uncertiiinty as to the applicable lagal 
principle, the fixed view of the judge, and the haste with 
which the proceedings were here conducted because of 
the prospective running of the statute Qf limitations, 
extenuate although they do not [** 151 altogether excuse 
the hilure of Kovel's counsel to make a proper offer of 
proofj and a remand for detemlnation of a few simple 
facis by the judge will not be burdensome. With 
petitioner's liberty at stake, wc believe that the proper 
course, 28 V.SC.'$ 2106. 

A final point requires consideration, nmely, the 
Government's contention that the question appellant 
declined to answer was dcsignsd to provide the [*924] 
very factual basis which, on our view, was needed to 
deternine whether the privilege exlsted. On one rfmling 
if was exactly that. I f  the judge had so explaincd the 
question, Kavel would have bccn bound to answer it to 
bjm; a witnew claiming the attorney-client privilege may 
not refuse to disclose to the judge the circumstances into 
which the judge must inquire in order to rule on the 
claim, People's Bonk ofSy@uh v. B r w  I12 E 652 (3 
Cir. I903): S t e m  v. United Stutesn 134 F. 2d 93 I ,  ,935 
(S Cir, 1943); Schwimmer v. United States, 232 E2d 
855,864 (8 Cir.), &. denied, 352 US. 833, 77 S.Ct. 48, 
1 L.Ed2d 52 (19.56). However, the question was 
susceptible of other meanings; Kovcl could well have 
understood it as calling for an answer rtIating to tha 
substance [**16] of what Hopps had told him. a 
substance that might have included admissions whose 
disclosure would be seriously damaging. On the 
previous day the direction to answer thio question had 
been linked with two others relating to substance and, 
just prior to the critical refusal, the Assistant had made it 
plain that still other questions might come. Although not 
entirely clear, it 6 e m s  that the 'purpose' of Hopps in 

- ~ - h d x m s t a t i x t ~ n  a l w r . 7  
so, Kovtl would doubtless have been thinking of 
whatever the letter said and we do uot know what that 

was; yet the idea of allowing the judge plkinarily to 
examine the letter was not advanced by anyone. 
Moreover, the proper practjce is for the judge to conduct 
his preliminary inquiry into the existence of thc privilege 
with the juqy excused, see Steiner v. UnitedSzam, supra 
134 F.2d m 934-935; here the question was asked with 
the jury present. Kovel's undenthndmg of the question 
also may be explored on the remand -- although, in view 
of what we have bcen compelled lu say nn the suk!~kcl, 
perhaps without too much practical effect. 

The judgment is mared and the cause remanded for 
further proceedings conshent [** 171 with this opinion. 

n l  . 'An attorney or counselor at law shall not 
disclose, or be allowed to disclosc, a 
communication, made by his client to him, or his 
advice given thereon, in the c o w c  of his 
professional employment, nor shatl any clerk, 
stenographer or or othm person employed by 
such artorney or counselor *** disclose, or be 
allowed to disclose. any such communidion or 
advice.' 

n2. N.Y.Civil Practice Act, 8 353, is a 
legislative recugnitioii of this principle. We 
doubt thc applicability of the New York statub in 
a Federal grand jury proceeding; plainly, undm 
F.RCrim.Proc. 26, IS U.S.C., it would not be 
applicable in a Federal criminal trial and we 
cannot believe the flramers of the Criminal Rules 
intended state law to apply in the former case 
when it would not in the latter. However, 
decision of the issue is U M C C ~ S S ~ ~ ~ ,  for there is 
nothing to indicate the New York legislature 
intended to do more than enact the principles of 
the tbmmon law. 

n3. To such extent as the language in 
Himmegarb v. W k k d  States. 175 E2d 924, 939 
(9 Cir. 19#9), may be contra, we must 
respectfilly disagree. Thc amlcur curiae brief 
suggests the actual decision in Himmelfarb may 
be supported because the record rh~m shows the 
information had been given by the clicnt for tho 
precise purpose of transmission to a special agent 
bf the Internal Kevenue Service and had in faci 
been so transmitted pursuant to the client's 
authorization: if that be so, the necessary element 
of confidentiality was lacking. [** 181 

n4. We do not deal in this opinion with the 
question under what circumstances, if my, Roch 
communications could be deemed privileged on 
the basis that they ware being made to the 

+ w e t m W a & e d m t k a g e n t % r t t w ~  
subsequent cornmication by the accountant to 
the lawyer; comrnunicalians by the clicnt's agent 

. ~ ~~ ~ ~~ 
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to the Httomey are privileged, 8 Wigmore, 23 A.L.RZd I418 (19SI), and Siute v. Kouiulck, 
Evidence, 5 2317-1. See Lalmee & Grosjecn 23 N.J. 400, 129 A.2d 417 (15357), accord 
M@, Co. v. Haberman Mfg. Co-, 87 Pi 563 
(C.C.S.D.N.Y., 1898). 

nS. & Corn& Qf $an Fruneisco v. 
Superior Court, e&., 37 CuL2dJ27, 231 P.2d 26, 

generally with the above analysis. 
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OPINION: 

[*426] [**414] By special action, petitioners 
Challmgo an o*r of the trinl court which required 
production of statements and reports. There being no 
remedy by appeal and the issues raised in this special 
action being sufliciently important to justify review, 
Jol& v. Sqerior Cour! of Final  Counp, 112 Ark. 186, 
l88, 540 P.Zd 6.58, 660 (1973); Zimmermun v. Superior 
Court, 98 Ark. 85, 87, 402 P.2d 212, 213 (1965,). we 
accepted jurisdiction pursuant to Ark. Const. art. 6, 4 
5(4). 

William A. Sorrnnn ($om@ and Toria Vanee 
Sorman brought an action in the Superior Court of 

Maricopa County against the petitioners here, Longs 
Drug Stores and severul uf its employees (Longs). 
Sorman alleged he was wrongfully discharged from his 
employment with [***2] Longs and sought damages for 
wr~ngfuul termination of tho cmploymenr antract. 

The incomplete record before us indioaros that 
immediately after Sorman was termhted, he retained 
the sewlces Of counsel. Longs learned of this and one of 
its executive employees requested Longs' house counsel, 
Barker, to gather the fam and render legal advice. 
Assuming that litigation was possible, if not probable, 
Basker gathered wme information with regard to the 
nature of the claim, discussed ihe matter with Swman's 
C U U I I I ~ ,  and then requested that representatives of 
Farmers Insurance Croup (Fanners) undertake an 
investigation of the ckcumstances surroundhg Sormm's 
tormination. An employce of Fsrriiws undertook an 
investigation which included discussions with Longs' 
mptoyees, taking recorded statements made by Longs' 
employees and "rtvitwing those statemats with such 
employees." Repom and copies of the statements were 
then provided to Barker end reviewed by him as part of 
his evaldon of the case add, presumably, formed the 
basis for whatever legal advice he may have rendered 10 
Longs. 

~ I G  investigator rook thc statements in May of 1982. 
Sorman later requested production of the statements 
[***3] and reports punuunt to Ariz.R.Civ.P. 34, n l  On 
August 2, 1982, Longs rcspondcd, rduving to produce 
the statements OT reports on the grounds of the 
"attorney/client and work product privileges." Sormm 
then moved under Rule 37 for an order requiring Longs 
to produce the following: 

Any md all reports written by independent investigators 
tficfmd*biirnor T m - W C e o r g e -  7XTu3ibO 
Farmers claims investigator1 which describe or in any 
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way relate to plaitrtff William Soman mdor his 
termination from Longs. 

By minute entry order dated October 1, 19S2, the trial 
court granted Somatfs motion. Longs then filed this 
special action, claiming that the order requiring them to 
produce the witnesses' swremmts and investigative 
reports was arbitrary, capricious and an abuse of 
discretion, We. fmd #at on the facts of this case the 
breadth of the trial court's order exceeded the limits set 
by Rule 26@)c33). 

nl The Arizona Rules of Civil Procedure 
will hereinafter be referred to 85 Rule _. 

THE [***4] ATTORNEY-CLIENT PRIVILEGE 
Longs claims that thc reports m d e  by Colutnbo and 

statemmt.9 taken by him are [*427] [ * V I 5 1  immunt 
from discovery under the attorneyclient privilege. 
A.RS. g 12-2234. This argument rests upan a two-step 
analysis. Fmt, Longs claims that Cafumbo was an agent 
of i@ attorney, Barker- lhus, any communications 
received by the investigaror Rom Barker's "client" were 
priviltgtd Secund. based upon the recent United States 
Supreme Court decision m Upjoh Co. v. U n k d  Smta, 
949 US. 383, IO1 S.C% 677, 66 L.Ed2d 584 (ISSI), n2 
Longs c h h s  the communications made by Longs' 
lower-level employees to the investigetar were 
comm~nications from the "clicnt" and were protected by 
the privilege. 

n2 The C o w  In Upjohn held that 
cmmnunications made by lower-level Upjohn 
employees to counsel for Upjohn at the direction 
of corporate superiors of h e  company, in order 
for the counsel to provide legal advice to the 
company. were protected against mmpallad 
disclosure by the attorney-client privilege. Id 
449 US. ui 394, I a I  SCt. ut 685. The Court 
rejected the "control group" test which applied 
the privilege only to communications directed to 
the lawyer from thuse corporate miployees who 
would be part of the group which would control 
implementation of the lawyefs advice or 
instructions. Id at 396, 101 SCC. at (586, 

[***5] 

Addressing the first prong of this argument, we 
mugnizc that somt courts have mended the privilege lo 
communications relayed from client to attbrney through 
the latth's-scntzad- i n k m d & - d h d l n &  
kvestigatol.6. sa0 UniredStutes v. Kovel, , 9 9 6  E2d 9f8, 
929-23 (2d UT. 1961); American National Watermartress 

Corps v. ,Wavlliile, 642 P.2d 1330. I333-34 ( A h h  
19$2); City and Counry of San Francisco v, Superior 
Cuurl, 37 Cul.2d 227, 234-38, M I  P.Zd 26, 29-32 
(i951); 1 M. Udal1 & J. Livermore, Arizona R.actict, 
Law of Evidence 8 74, at 140-41 (26 ed. 1982). Even 
assuming, without deciding that we were to adopt h i s  
reasoning, we do not agree that the Farmers investigator 
wiu an agent of Barker to the extmt lhat the atforney- 
client privilege is applicable. 

We have previously held that staements taken from 
an insured by insurance investigators working on a case 
iv anticipation of litigation are not communications to 
cniinml and are not within the attorneyclient privilege. 
Butler v. Doyle, I12 Aria. 522, 525, 544 P.2d 204, 207 
(1975); see also Srare Farm Insuruncr, Cumpany v. 
Roberts. 97 Arb. 169. 175, 398 P.2d 671, 674 {196.5). 
Longs attempts [***6] to distinguish Butler on the 
grounds that tlie record in Ihis WG docs not indicate that 
Fanners was investigating the claim because of any 
interest of its own as insurer, but was doing so only at the 
request 4f Barker. This is true; hawovm, the record also 
fails to provide any infmation at all with respect tu the 
reason for Farmers' involvement. Longs argues that on 
this record the trial C O U ~  was bound to assumo that 
Farmers had "lent" its claims investigator to Longs for 
the purpose of rnalclng this investigation, and that 
Fanners wits not involved in the case ;LE an insurer. We 
do not believ~ the trial judge is required to indulge in 
assumptions so contrary to common experience. If 
Columbo had been lent to Longs so hat his services 
were performed only for Longs and it was wark in which 
Farmers had ntitlicr interest rlor right, then it was 
incumbent upm Longs to make a specific record on that 
point. n3 Having failed to do so, Longs [*428] [***416] 
failed In its burdm of cstabliihig that tlic material iri 
question fell within the t~tomey-client prlvikge. The 
trial court was correct in concluding that the rule of 
Riitler v. Doyle wag applicable and that the material 
[***7] was not within the attorney-client privilege. 

n3 It is common knowledge that insurance 
wrnpanies perform ifivestigatione on claims for 
which they provide coverage or on which they 
may have some risk or exposure of coverage. In 
such situations, the re6ul1~ of I h ~ i r  investigation, 
including the statements which they may take 
from the insured, are not within the privilege. 
Butlw v. D q k ,  8upra. Whib it is certainly 
possible that Farmers might lend its investigator 
to Longs in a case m which Farmers had no 
intmest as an insurer, so that the Fanners 
employee was actually acting as an employee of 
Longs and an agent of its house counsel, the 
ai%dJavlrEmppmiiig Longs' motion Ffiem 
below fall far short of establishing such an 
unusual situation. The affidavit of Barkers the 

65 
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house counsel, states that he "requested" Farmers' 
representative to "undertake an invatigation of 
Mr. Somads tanniiiation in anticipation of 
pwoible litigation ,,.," The amdavit further states 
th3t the investigation "undertaken at my direction 
included" various activitics and lhat the results of 
the invdgation and the statements taken by the 
investigator "have been provided to me for my 
review h anticipation of litigation ,.. as well as 
the formation of legal advise [sic] to Longs." No 
other expknation was given of the relationship 
between bugs  and Farmers. 00 this record, the 
trial court was not compelled to assume that the 
Farnien: claims investigator was acting solely as 
au investigatar for Long$' house counsel and that 
the matter was one in which Farmers had no 
concern whatsoever. 

[***SI 
Having concluded that the investigator was not 

acting solely ag an agent of the attorney, we need not 
reach the secoad issue concerning the applicability of thc 
Upjohn decision to these facts. 

TRIAL PREPARATION MATERIAL 
Longs next asserts that the statements and reports 

wcrc made and obtained in anticipation of litigation and 
are therefore immune from discovery under the "work 
product privilege," 

We note at the outset that the concept of "work 
product" immunity was never a "privilege" in American 
jurisprudence as it was in England. Hichun v, Tuylor, 
329 U.9 495, JOPIO, 67 XCt. 385, 393. 91 L.Ed 451 
(1947). The Court h Hickman reeognkcd, however, "the 
general policy against invading the privacy of an 
attorney's comw of preparation" a# is "so essential to 
an orderly working of our system of legal procedure." Id 
ul S?Z, 67 SCt. ut 394. Ttr order to effectuate this policy 
and provide protection to Jmtwial Such as witness 
statements taken during the course of rn aitorney's 
preparation, the Court stated that it was incumbent on the 
pa@ seeking discovery of "relevant and non-privileged 
k t s "  in the other party's possession 10 "establish 
adequate reasons [***!I] to justie production." n4 Id ur 
~ - 1 2 , 6 7 $ . e ~  u ~ 3 ~ 4 .  

n4 When Hickman was decided, Rulo 34 
required a showing of "good cause" in order to 
obtain an order requiring another party to produce 
documents. This language was construed by the 
Hickman court as implicitly requiriig B showing 
of necessity by the moving pmy before such 

S.CL at ?94 
= & ~ w o u l d ~ d % o ~ ~ t 5 1 2 ,  -67- 

The Court afforded more protection, however, to 
materials which reflect the attorney's mkl  impressions 
or opinions about a case. The Court reasoned that: 

Were such materials open to opposing counsel on mere 
demand, much of what is now put down in writing would 
remain unwritten. An aaorney's thoughts, heretofore 
hviolat~? would not be his own. Incffjciency, unfairness 
and sharp pracfces would inevitably develop in the 
giving of leg81 advice and in the preparaliun OF cases for 
trial. The effect on the legal profession would be 
demotrtlizing. And the interests of the clients and the 
cnuse [***lo] ofjustice would be poorly served, 

Id at 5 I I ,  6 7 S. Ct. U? 393-94. 

Ariina practice has always conformed to the 
Hickman rule nn the question of dbcovery of tm 
attorney's trial preparation materials. See Zirnmerman v- 
Superior Cowl, 98 Ariz. 85, 4112 P.2d 212 (1965); Dean 
Y. Superior Court, 84 Ark. I04,324 P.2d 764 (1958). 

The protection for trial preparation materials w w  
reformulated in the revision of the discovery rules in 
1970. In pertinent part, Rule 26(b))(3) now provides: 

Subject to the provisions of subdivision (b)(4) uT this 
rule, a party may obtain discovery of documents and 
tangibIe things otherwise discoverable under subdivision 
(h)(l) oP this mIe and prepared in anticipation of 
litigation or for trial by or for another party or by or for 
that other paay's representativa (including his attorney, 
consultant, surety, indemnitor, insurer, or agent) only 
upon a showing that the parry seeking discovery has 
substantial need of the matorials in the prcpdon  of his 
case and that he is unable without undue hardship to 
obraln the substantial equivalent of the materials by other 
mea. In ordering diuc;overy of such materials when the 
required [***I I] showing has been made, the court shall 
pmtccl a@nst disclosure of the mentnl impressions, 
condusiona, epinions, or legal theorics of m ammey or 
other representative of a party concerning the Ligation. 

[*429] [**4417] The 1970 revisions eliminated the 
"good cause" language as a predicate to production under 
Rule 34. With respect to trial preparation rnatorials, Rule 
26(b)(3) substituted as a requirement a showing of both a 
"substantial n e e d  for the materials and an inability 
"without undue. hardship'' to &rain the $ubshitial 
equivalent of the materials by other means. As indicated 
by the Slate Bar Committee's Notes to the 1970 
amendments, the reformulation was not intended to 
mteridly change ?he previous standard applied to rhc 
production of trial preparation materids under the old 
mie3t5+mddmm ' ' ,-trml-prqp-mtlon m a t e r i a K j j j i  
by a p"fy's representative are within the protection of the 
Rule. As the languagc of the Rule indiesku, this would 
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include a party's insurer. Rwlw v. llcryle. 112 Ariz. at 
524,544 P.2d at 206. 

n5 The standards of the [new] Rule 
[26(b)(3)] arc very much in accord wih Dwti v. 
Sqverior Comt, 84 Ark 104, 113, 324 P.2d 764 
(1958) .... As in Zimmermm v. Superior Cowl, 
98 Are. 85. 402 P.2d 212 (19651, tho Rule, while 
it gives strong protection to work produck docs 
not extend the quality of absolute protection 
beyond the "mental impressions, coaclusions, 
opinions or legal theories'' of the person who is 
entitled to this protection. 

State Bar Committee Nole. 

[***12] 

It is clear, thcrcfom, that the statements and rcpporb 
in this case are trial prqmatim materials which fall 
within the protection of Rule 26@)(3). Hickman v. 
TqZor, sqwu; Dean v. Ssperior Coarrl, mpra 

With this in mind, we turn now to consideration af 
that portion of the trial court's order which required 
pmductlon of the sfaternents taken from thc witnesses. 
The standard of review is whether the ?rial court abused 
its discretion in determining that the requiremenu of 
Rule 260x3) had been met. Cf. Wum v. Superior 
Cowt, 87Arie. I ,  4, 347 P.2d565. 566-67 (1959). 

Ordinarily, if witne8ses are available and can be 
interviewed by a party, there will. be no grounds upon 
which tb ~ r d c r  production of the statements take11 by Ihr; 
opposition. Lk?Qn v. Superior Courta 84 Ariz. at 113,324 
P.Zd ut 770. If, however. good cause is shown that the 
statements arc sought to impeach or determine thc 
credibility of the witnesses, or there is a sufficient 
showing of the unavailability, hostility or problems of 
recollection of the witnesses, then the court may order 
the production of the statements. See Hickmcm v. Taylor, 
329 US. at 511, 67 SC1. at 394; Dean v. Superior 
[***I31 Cow, 84 A&. at 113, 324 P.2d ut 770: 8 C. 
Wright & A. Miller, Federal Practice and Procedure 5 
2025 (1970). Similarly, he; Lrial court may order 
production upon a showing that the statements contain 
admissions or are unique because they were taken soon 
after the event. Butler v. D&, 112 Ark ut 524. 544 
P.2d ut 206 

In this c ~ e ,  $man alleges that the statmmta may 
contain admissions helpful to the case. Sorman also 
cldm$ that Barker had instructed Soman's attorney not 
to interview any Longs employees except in Barkh'a 
presence. Undw these circumstances, Sorman arguu 

thatitwouldbe h~%~%~obtainthe F b y h t i a l  
equivalent of the statements procured by the investigator. 

~~ ~~ 

The trial court could have determined that witnesses who 
are employees of the defendant might not be as 
forthcaning to the plaintiff as ordinary witnesses and 
that interviews in the presence of defense wunstl would 
not be very useful or ififornative. Defendant wgues that 
plaintiffs chose to do nothing:, k t  h a  defense do dI the 
work, and are now attempting to gain the benefits of 
defendant's preparation. While the record would support 
a finding to this cffcct and a consequent [***I41 refusal 
to order production, the trial court apparently rejected 
that contention by ordering production of the statements. 
On these facts, it was within its diwretion to do 50. 

Given the above factors and Sormsn's suddm 
termination without notice or previous w m h g ,  we hold 
that the trial court did not abuse its discretion in its 
determination that Soman had a siibshtial need for the 
statements and was unable without undue hardship to 
obtain the substantial equivalent by other means. 

[*430] [**418] We have mwh more difiicuQ, 
however, with the portion of the order which would 
compel production of the rtports written by investigators 
"hcludcd but not limited to Gtargc Colunibo which 
describe or in any way d a t e  to ,.. Sorman md'or his 
termination from Longs." As noted earlier in this 
opinion, Rule 26(b)(3) expressly extends the protectjon 
afforded trial preparation material to material prepared 
by a parry's representatives, including attorneys and 
insurers. 

From ow review of t h ~  record, it +qipenrs that ihc 
reports made by the investigator contained summaries of 
his interviews with Longs' employees and contained his 
subjective views and interpretations of the [***I51 facts 
he collected. While vial preparation materials such a~ 
statements from witnesses may be disclosed u p n  a 
$hawing of substantial need and undue hardship, 
materials which reveal the attorney's mental processes 
arc entitled to spacia1 protection. Scc Upjohrr Co. v. 
United Stutes, 449 U.S, ai 400, IO1 S.Ct 01 688; 
Hickman v. Tayior, 329 U.S at 512-13, 6? Set. at 394- 
05. A5 we stated in Dean: 

[S]tsltements of prospective witnesses, whether obtained 
by musel in preparation for trial or by other persons, 
should be disclosed upon a showing of good cause ,.,. 

n[6] In construing this precisc point we do not in any 
manner maw to infer that the work product of the 
attorney prepared in anticipation of lirlgariori which 
concerns m e m o d ,  briefs and writings prepared by 
counsel for his own use, as wcll as related writings which 
reflect an attorney's mlrntal impressions, conclusions, 
opinions or legal theories, are subject to discovery upon 
a showing of good cause. It is immaterial whether the 
~ - a h t i n v d n ~ t h e p r i m ~ F m  ~ 

attorney's course of preparation for trial is based upon 
privilege or public policy as we think the need for 
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immunity [***I61 is SO well recognized that it is 
essential to an orderly working of our system of legal 
procedure. 

Dean v. Superior Court, 84 Ariz. ut I I I ,  324 P.2d at 769. 
The different b-etihcnt given to trial prepmation material 
which reflects the attorney's mental impressions, 
concIusions, opinions and theories is now explicitly 
recognized in the rulcs. Rule 26(b)(3) now provides that 
in ordering production of trial preparation material "the 
COW shall protect against disclosum of the mental 
hpmssims, cgnclusim, opinions or legal theories of an 
attorney or other representativt o f  a party concerning the 
litigation." (Emphasis supplied.) Thus, memoranda or 
reporta which contain a mix nf factual information and 
information containing a lawyer% thoughts and 
conclusions may be produced if the trial court is able to 
protect against the disclosure of the lawyer's impressions. 
conclusionq opinions or theories. DtpIun Cup. v. 
Mouiinage et Retorderie de Chavunrrz, 509 F.2d 730, 
736-37 (4th Cir.1974); 8 C. Wright & A. Miller, supra 4 
2026, at 231-32; d: Jolly Y. Superior Court of Pinal 
County, I12 A&. at lQ2, 540 P.2d at 664. Where thc 
material being sought, however, [***17J contains 
norhinng but impressions, theories md the like. them will 
ordinarily not be grounds far production. In  re Grand 
Jury hestigution, 599 F.2d 1224. I231 (3d Cir.1979). 
a7 

Page 5 

n7 h e  courts have held that williuul 
exception this type of trial preparation material is 
immune Born discovery. D u p h  Corp. v. 
Moulinage et Retardmi& de Chmanoz, supra; In 
re Grand Juw Proceedings, 473 F2d 840 (88th 
Ck.1973). We do not decide that issue in this 
case. 

In the case at bench, the record fdlr far short of 
providing support for an order requiring production of 
any portion of the rep-. The names of witnesses were 
available through iatermgatories and their statements 
have been ordered produced. The plaintiffs can draw 
their awn conclusions and legal theories from lhis 
material without invading the privacy of the preparation 
of petitioner's attorney or thost working for or with him, 
including the insurer. 

Accordingly, we hold [***18] that the portion of 
the kial court's order requiring production [*431] 
[**419] of the investigators' reports ww contrary to 
settled law and was an abuse of discretion. Grant u. 
Arizona public Service Cu,, 133 Ark. 434. 652 P.2d 507 
(1982J. 

The p y t x  for relief is granted in part. That portion 
of thc discovery order which require production of the 
investigators' repwls is vacated, end the case is remanded 
for Further proccdings. 

a6 Now, upon a showing of substantial need 
and inability to dupIicate. 
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OPINION 

[*637] DECISION AND ORDER 
K B N "  R. FISHER, UNTTED STATES 

MAGISTRATE 
This is a class action pursuant to 42 US.C. j' 1981 

and 0 I983 on behalf of black and hispmic prisoners at 
l e  Ehira Correctional Facility. Plaintiffs allege 
intentional discrimination in tbe assignment of housing, 
hi rhr: assignment ofprogmms, and in the administration 
of discfplhle by defendants who are employees of the 
New York State Department of Correctional Service$ at 
Elmira Corrwtimul Facility. 

Plaintiffs have moved to compel discovery of 
several documents as follows: (1 1 all inmatt grievances 
filed at the Elmh Conectional Facility between January, 
1984 zmd the present, (2) a list of preferred prognun 
assignments refemd to by Richard Cerio in his 
December 8, 1Y87 deposition, (3) all weekly reparts of 
preferred program assignments at the Elmira hcility, (4) 
computer printouts h m  Albany showing all ofthe work 
toeatims h Elmira and the eulnicity of inmates in those 
r"2] locations., and (5 )  the complete personnel file of 
Correction Officer Art Wichtowski, First Officer of the 

Cage Floor at Elmira Correctional Facility. This motion 
has been referred to the Mapistratr! pursuant to 2% US. C. 
0 W b N  1 XW. 

The parties have resolved all but one of these 
rcqutsts at oral argumcnt of the motiori. Lofl for dccirian 
is the motion to compel discovery of computer generated 
material. Samples of the printouts have been submirted in 
camera, and they fall within two ontogorios. The fwst set 
of dmuments was directed to be prepared in carly 1987, 
after this lawsuit began, by Assistant Attorney General 
Richard B m t e s .  then an assistant counsel with the 
Department of Correctional Services. In mponse to the 
filing of the lawsuit, Bnrrantcs met with ElmiTa 
Correctional Facility officials and then developed a 
computer program with another unspecified DOCS 
employee which generated thcse documents. 

Barrautes kcribcrs this process as follows: "The 
purpose of these meetings was to discuss the present 42 
U.S.C. 5 1983 civil rights action, relevant case law and 
the data, to wit: statistical analysis, deponent cot~sidcd 
necessary in preparation of a defense to this [*'31 
action." (Banantes supplemental affidavit, at para. 8). 
The unnamed DOCS employee "transmitted'' printouts in 
this first category directly to Barrantw. included in these 
documents are a "statistical analysis" of the disparity in 
job assignments by ethnicity and "raw data pertaining to 
the ethnic distribution of inmates in preferred 
assignments" (E3arrantes supplemental affidavit, at para. 
IO). 

For awhile, these same prinrouts were also sent to 
offidals at E h u a  because the "raw data facilitated the 
preparation of .... ethnic distribution reporb .... by 
Richard Cerio at Elmira Correctional Facility." 
(Barrates supplemental affidavit, at para. 11). Since 
September of 1985, hcsc cthnic breakdown lists lrud 
been prepared at the facility. The computer material scnt 
to Elrnira WBS later "modified to exclude, among other 
things, the statistical analysis and the programs not 
regarded as preferred" (Barrantes supplemental amdavit, 
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at para. 12). Emantes admits that the computer 
documents in this second category were usd by Cerio 
for business purposes, but contonds that, because "all o1 
the inhrmatim contained in Exhibit B [the s e m d  
category] ._._ is derived b r n  the information [**4] 
contained in Exhibit A [the first category] ....I both of 
h e  documents should be considered as work product 
and decmd privileged" @mantes amdavit at para. 14). 

Defendants have consented to discovery of Ceria's 
mnthlylweekly ethnic breakdown lists, but they resist 
discovery of the computer generated documents. The 
latter differ in that both sets of computer generated 
mSaerial contain a "cross-tabulation .... showing rha 
statistical significance of [*638] any disparity in the 
dismiution of job assignmerits by clhnicity." (Bmant@i 
original a d a v i t  at para. 5). 

Analysis of defendants' attorney work-product 
objection to discovery of these documents begins with an 
examination of Ped. R. Civ. P. 26(b)(3), which provides 
as folhs: 

[A] party may obtain discovety of documents and 
tangible things otherwise discoverable under subdivision 
(b)(l) of this rule and prg>ated in anticipation of 
litigtitivn or €br trial by or for another party or by or for 
that other party's representative ..,. only upon a showing 
that the party seeking discovery haJ substantial nbcd of 
thc materials in tbc prcparatiou of his (IWG and that he is 
unable without undue hardship to obtain the substantial 
equivalent [**5] of the materials by other me-. In 
order& discovery of such materials when the required 
showing has been made, the court shall protect against 
disclosure of the mental impressions, conclusions, 
opinions, er legal theories of 3n attorney or other 
representative of a party conctming the litigation. 

See Hickman v. Taylor, 329 U.S. 495. 91 L. Ed dSI, 67 
s ct. 3u5 (1947). 

There can be little doubt that the printouts produced 
h r n  a compuw program developed by Counsel and 
another government employee m response to the filing of 
thk lawsuit are ''documents and tangible things .... 
prepared in anticipation of litigation or for trial" within 
the meaning of Rule 26@](3)- The documents in the first 
catepty are therefore subject to the qualified immunity 
provided for in the mle, and plaintiffs do not seriously 
dispute this proposition (Supplemental Memorandum, at 
4). The issue in this case is whether defendants may 
avoid discovery, even in the face of plaintiffs' asserted 
showing of substantial need, because an examination of 
the printouts would involve "disclosure Qf the mental 
hpreaims, conclusions, opinions, or legal theorles of 
an atlomey or other representative of a party concerning 
the litigation." [**6] Fed. R Civ. P. 26(bX3). 

The computer printouts, produced &om a program 
developed by counsel for this very litigation, contain raw 
data not prottctcd by the attorncy work product doctrine. 
However, the printouts themselves reflect, because of 
counsel% participation in developing the computer 
program, an attoincy's "sdection proorss [which] itself 
represents defense counsel's mental impressions and 
legal opinions as to how the evidence in the documents 
relate8 to the issues and defenses in thc litigation." 
$ p o d  v. Peil, 759 F.2d 312. 315 (3rd Cir. 19$5), cert. 
dcnicd, 474 US. 903, 88 L. Ed. 2d 230, I06 S. C:. 232 
(1985). As stated in Sporck, "We believe that the 
selmtian and Compilation of documents by counsel in 
this case in preption for pretrial discovery falls within 
the highly-protected category of opinion work produc.t." 
id, 7S9 F.2d at 316. Accord, Shdton Y. Amerlccan 
Motors Corporarian, 803 F.2d 1323, 1329 (8fh Cir. 
1986): James Julian, Inc. v. Aqytheon Compuny. 93 
F R . A  138, 144 (0. Del. 1982); Berky Pholo, Inc. v. 
Eastrnun Ko&k CwnpunyS 74 F.R.D. 613. 616 (S.R.N. Y: 
1977). 

The Second Circuit has recognized the selection and 
compilation doctrine as n "nmow exception" [**7] to 
the general rule that documents rewived by lawyers from 
their clients, "which would not be protected if they 
remained in the clients' hands, would not acquire 
protection merely bccause they were rrausfemed" to the 
lawyer. Gould Im. Y. Mfrsui Minirtg B Smelting Ca, 
Ltd, 825 E2d 676, 67PBO (2d Cir. 1987). However, the 
circuit ooutt held that application of this narrow 
exception "depends upon the existcnce of a real, rather 
thiln speculative, ccuwrn that the thought processes of 
.... cowsel. in relation to pending or anticipated litigation 
would be exposed." Id, at 680. In addition, the court 
staled that application of thc Sporck axwption may 
depend on the equities of the case, which includes 
considemtion whether "the files from which documents 
have been culled by ,... Jcwnsel] werc not otherwise 
available to ..,. [the party] or werc beyond the reasonable 
~ C C B S S  to [the party]." Id, 825 F.2d at 680, 

The discussion ofthe cquities of the case mi@, at 
first glance, suggest a retreat from the nearly "absolute" 
pmteciim afforded [*639] mental impression work 
product under Ped. R Civ.  P. 26(b)(3). See In re 
Mwphy, 560 F2d 326, 336 (nth Cir, 1977); Lhplan 
[**8] Corporcrrion v. Moulinage et Retorderie de 
Ckavoncu, 509 E26 730, 733-35 (4th Cir. 1974). cert. 
denied, 420 US. 997, 43 L. Ed 2d 680. 95 8. Ci. 1438 
(IP75j. The Supreme Court has made "clear" that mental 
impression "work product cannot be disclosed simply 00 

3 showin3 of nubstanthl need and inability to obtain the 
equivalent without undue hardship." Upjohn Cornpuny Y. 
Llnitetf Sutes. 449 U.S. 383. 401, 66 L Ed. 2d 584, 101 
3. C k  677 (1983) (reversing e Magistrate's discovery 
order upon such a showing). The Court refus% 
however, to decide whether meatal impression "rnatcrial 
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is always protected hy the work-product nile." and 
instead simply stated that "a fat stronger showing of 
uecessity mnd uru.tvailability by other means" is made 
applicable to mental impressim work product than is 
made applicable to other work product by Fed. R. Civ. P. 
26(b)(3). Upjohn Compny V, UnikdStatm, 449 W. ut 
401-02. 

The Second Circuit has also not decided whether 
mental impression work product is always protected. In 
In re John h e  Corporation, 67.5 F.2d 482 (2d Ctr. 
1982), the Court recognized that Upjohn left the issut 
open when it observed that "work-product involving the 
mental processes of attorneys need to be divulged, if at 
all, (**SI only on a strong showing 'of necessity and 
unavailability by olhar means.' 449 U.S. af 402." In re 
John Doe CorpcH.ation, 675 F.2d of 492. The court stated 
that such work product is "entitled to the greatest 
prntcction available under the work-product Iilmkunily," 
id, 675 F2d at 493, and it described the case before it as 
"the k i d  of rare occasim in which an attorney's mental 
p m t ~ ~ ~ s  ~ F B  not immune." id, 675 F.2d d 492 (work 
product in aid of a criminal scheme) (citing In m 
Mwphy, 560 E2d ut 336 n. I S  which states: "The 
delimltntions of any rare exceptions to opinion work 
product immunlty can await future adjudication"). 

Accordingly, this court considers the Second 
Chuit's shtemcnt in the Gould cme, suggesting that the 
equities of whether the material is "not otherwise 
available" or is "beyond the reasonable aetess" of a 
party, M but an applicatb of Upjohn and ils prior 
daision in the John Doe Corporation c%e. Access to 
mental Impressions, if ever to be permitted, may occur 
"only on a strong showing 'of neccssity and 
unavailability by other means."' In re John Doe 
Cor-ut ion,  675 F.Zd at 492 (quoting Upjohn). 

Without referring L*'lO] to the (3ould cas&. 
plaintiffs contend that "these printouts appear to be the 
only documents that cdntah hformation about race and 
program uyuignments for all assignments, and not just 
those designated by defendant$ as 'preferred praFams.'" 
(Supplemental Memorandum, at 4) (emphasis supplied). 
Although phintiffs refer to certain depcrsilion testimony 
of Cliff Murphy to sustain this claim, the one page 
appended to their supplemental mcmctmdum appears to 
refer exclusively to housing assignments. Moreover, tho 
deposition testimony of Richard Cerio establishes that 
"when program aFoignments are made, they're also 
recorded in the ce-1 ofice" (Cerio deposition, s). 
Cwb testified to "preferred program assignments" (id.) 
and a list of "about 30 of mem" that he prepared (id., at 
E). However, without evidence to the contrary md 
because it just makes common sense, the c o w  takes the 
above quoted testimony as establishing that all program 
assignments are recorded in the cenrnl office, 
presumably in a computer data base. 

The suggestion repeatedly made by the court during 
oral argument, that these records of assignments may be 
obtained via a properly designed [ * * I  I ]  computer 
request. bas not been refuted by defendants. Plaintiffs' 
speculation that defendants' silence on thc issue 
foiecloses Iha possibility of these records' prowemenl 
asks the C O U ~  to Bssurne too mu&. If the computer 
program was modified to generate a discrete sei bf 
documents for Cerio (see below), it may clearly be 
modifled to generate a printout containing the raw data 
plaintiffs [+640'] need, La, a printout showing nll of the 
work locations at Elrnira and the ethniciry of hmatcs in 
those locatims. A request for raw infonuation in 
computer banks is proper and the information is 
obtainable under the discovery rules. D~GWCYO 
Electronic3 Company, Lrd v, Uniied Stateby, 650 E Supp 
1003, 1UOG (C.1.T 1986): Sills v. Kennecott 
Corporutian. 108 F.R.D. 459. 461-62 (D. Utah 1985): 
Nutivnd Unton Electric Curporation v. Matswhita 
Electric Jndwfrkd Co., Lrd, 494 F. Supp. 1257, 1260-152 
(Es D. Pa. 1980). 

Therefore, with respect to the first category of 
computer printouts, it is apprqniate to apply the Sporck 
doctrine to this case. There om bo littlc question on this 
record, which establishes that then assistant counsel 
Barmtes participated in the design of the computer 
[**lt] program generating this material in comection 
specifically with prqming a defense to this lawsuit, that 
disclosurc of the ~ " I I  set of documents would violate the 
Hickman v. Taylor doctrine and Fcd. R. Civ. P. 26(b)(?). 
Gould Inc, v. Mirslri Mining and Smeliing Cn., Ltd., 825 
F,2d ul 680; Sporck v. Pel/, 759 E2d at 315-17. A$ to 
these documents the motion to compel is denied, and the 
cross-motion for a protective order is granted, 

The second mlegory of computer generated 
mmial s  prcscnts a more difficult problem. As a 
pmlimlnary m a w ,  the fact that documents in the first 
category were, for a brief time, forwarded KO Richard 
Cerio at the facility for adtancx in preparing thc 
monthlyheekly breakdown rtports does not deprivc 
them of their character under the rule as attorney work 
product. Simply delivering attorney work product 
revealing counsel's mental pmcesaes to a governrncntal 
client's subordinate employees is a fortuitous 
circumstance in the work product analysis unless such 
delivery "has substantially increased the opportunities for 
potontin1 adwrsaries lu obtain the information." 8 Wright 
&L Miller, Fedeml Practice and Procedure 8 2024 p. 210 
( 1 970). [ * * 1 3) See T~~murnerirxi Computer Company. 
3nc. vo In#ernat~onrrl Bwitzess Mcrckinw Ccrrpuratim 
573 F.2d 646, 647 II. 2 (9rk Cir. 1978) (Waterman, 1.). As 
stated in In re Due, 662 F.2d 1073 (4th Cir. t981}, cert. 
denied, 455 US. 1000, 71 L. W. Zd 867, 102 S. Gr. 1632 
(1982). "the forfeiture or waiver must be consistimt with 
a conscious disregard of the advantage that i s  otherwise 
protected by the work product rule." Id,, 662 F.2d at 
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1073. 

Disclosure to a person with m interest wmmon to that of 
the attorney OT the client normally is not inconsistent 
with m intent to invoke the work pmduct doctrine's 
protection and would not amount to such a waiver. 
However, when an attorney h e l y  w d  voluntarily 
discloses the contents of otherwise protected woik 
product to someone with interests adverse to his or those 
of the client, knowingly increasing rhe possibility that M 

opponent will obtain and ust the material, he may be 
deemed to have wdived work product protection. 

id, 662 F.ld at 1081. See In Re Grand Jwy Snrbpaena~ 
h t e d  December 1%. 1981, 561 F. Supp. 1247, 1257 
(E.D.N,X 1982); 4 Moore's Federal Practice para. 
26.64[4] Qd Ed. 1984.). 

Decause the disclosrve here was to a DOCS 
ernployot and thn-c [*+14] is nu Tt;asun to believe that 
delivery of the work prodnct to Cerio was "deliberately 
employed to prepare - and thus, very possibly, to 
influence md shape -- testimony, with the anticipation 
that these efforts should remain forever unknowable and 
undiscoverable" BerRey Photo, hcs v. Elrsrmcm KadPk 
C o w ,  74 KRD. 1 616, or to "interlac[e]" 
discoverable fact ''wish core work product" Bagosian v. 
Guy 031 Corpurutfon, 73$ F.2d 587, 595 (3rd Clr. 
1984), there is no waiver of the work product immunity 
for those few documents in the first category which were 
delivered to Ceria. Disclosure LO was made for the 
sole purpose of ttfacilitating" his preparation of the 
monthly/weekly ethnic breakdown reporb which 
defendants have now turned over to plamtiffs while 
steadfastly maintaining the confidentiality of the 
Gornputer material itself. United Swes v. Guy Oil 
Corporation, 760 F.2d 292, 29546 (Em. App, 1985). 

[*641] After an Mid period when the printouts 
sent to Barrantea were forwarded to Ctrio at Elmira, the 
ccntml office modlfitd the format sent to Cerio, Ibis 
second category of documents was not Sent to Rarrantes; 
indeed Barranks has only second hand information 
[**lS] concerning how the program was modified 
(Barrantes supplemenral affldavit at para. 12 is based on 
"information and belief"). Barrantes does not specify 
who made the modification or fix what purp0~0, but he 
admits that the second category of printouts are 
'"presently transmitted to the Elmira Correctional 
Facility" (Barrante5 supplemental affidavit, at para. 13). 

That the computer  printout^ in the second category 
were prepared for Ceria's use in the preparation of his 
monthly/weekly ethnic breakdown reports concerning 
preferred job assignmenrs 1s a critical fact, because the 
monthlyhttkly breakdown repwts were not prepared in 
ilnticipation of litigation. As Barrantes stated in his 
or@nal affidavit, they "were being prepared on a 

monthly basis rince Scptcmber, 1985," well before 
initiation of the lawsuit (Barrantes affidavit at para. 4). 
And as defendant Donald McLaughlin testified at a 
deposition, these reports were conceived as parr of a 
program developed at Elmira which responded to h a t e  
administtative gievancts concerning program 
assignments. Apparently, at Elmira. the inmates haw 
formed an Inmate Liaison Committee and in I985 this 
committee ''brought up" the "possibility" [*+16] of "at 

ethnic disproportion of inmates into various good jobs" 
(McLaughlin deposition at 53). Elrnira officials assured 
the mate Liaison Committee that "we will now 
continuaIly monitor that" (id,, at 54) and McLaughlin 
ordered a monthly report for the purpose (id,, at 55, 58). 
McLaughlin testified that this reporting process was 
ordered by him "long before the suit came down" (id., at 
55). Defendant Miles indeed confirmed that the 
breakdowns "were fwst prepared an or ahout September, 
1985 to assist in a review of facilities program 
assignment policies." (Miles affidavit at para. 5). 

Cerio "lookd at'' the rnonthly/weelcly reports as 
they came in, "and balance[d] .... [them] against our 
ethnicity pmcntages." (Deposition of Cerio, at 6). Ceria 
then refemcd tho data, or his interprttation of it, to "the 
program committee" headed by defendant McLaughlin 
with appmpriate recommendations concerning any 
disparity. Accodmg to Bmmtes, the process of 
examination intensified when the lawsuit w a s  filed (e&, 
by preparation of weekly reports), but rhk basic scenario 
had been in place several months before the lawsulr 
commenced or even was envisioned by defendants 
{Mchughlin [**17] deposition, at 55, lints 15-23). 

The generally accepted tcgt of whether a document 
falls $thin the work product doctrine was set forth in 
United Stam v. GutlfOil Corpomrian, 760 F.2d ut 296: 

Our inquiry should be: tc, dctcmiiie the " p h q  
mothating purpose behind the crcation of the 
document,'' See United Stuta v. Davis, 636 F.2d 1028, 
1040 (Ah Cir. 1981). If the primary motivating purpose 
behind the creation of the document is not 10 assist in 
pending or impending litigation, &en a riding that the 
document enjoys work product immunity is not 
mandated . 
See also. United Srarm v. El P a m  Comp09, (582 F2d 
530, 542-43 (Sth Cir. 1982). cert. denied 466 US. 944, 
80 L. Ed. 2d 473, 104 S. Cr. 1327 (1984); Colton v. 
United Stdw, 306 E2d 633. 639-40 (26 Cir. 1962). cert. 
denied, 371 US, 951, 9 L fU 2d 499, 83 8. ct. 505 
(1963). The court finds that Cerio'a original prr;paration 
of the monthlyheekly reports was in the ordinary course 
of the business of the Elmira Correctional Facility to 
facilitate inmate relationships with DOCS offieids by 
prompt response to administrative inmate complaints. 



Defendants' have offered no reason to suppose that 
Cerio's pnparation of the weekly/monthly reports Is now 
my less [**IS] related to the admitted business purpose 
for their creation simply because of the institution of this 
lawsuit. ltt this case, the computer printouts h the second 
category which d s t e d  Cerio in this eudeavor am, upon 
the court's in catnera examination, see God4 fnc. v. 
M&ui Mining 4 S m d t i q  [i642] Co., Inc., 825 F.ZJat 
680, wholly different in brm and somewhat different in 
content from the printouts in the fus category sent to 
Barrantes. While thcx is ample reason to a~sume that the. 
seoond categnry printouts used by Cerio are now 
prepared with the pending litigation in mind, the primary 
motivation for their mation concerns the on-going effort 
in the normal come of busintor at Elmira. bugun well 
prior to litigation and not u1 contemplation of it, to 
appropriately rcsyond w b a t e  grievances presented 
rhrough the Inmate Liaison Committee. me nature of 
these second category printouts thus preclude any work 
produot doatrine protwtian Mercy Y. Couniy of Su$i~lk, 
93 F.R-A 520, S2Z (E.Dfl. Y, 1982). 

Finally, contrary to defendants' contention, the 
derivation of the second category printouts from the first 
category documents sent to Emantes is nLot controlling, 
especially [**19] in view of the lack of any specific 
showing that these quite different documents would 
reved Barranies' mental impressions. The fnws of the 
court's inquiry is instead on the "primary motivating" 

force behind the creation of thc documents. It is clear 
that the primary impetus for the first category documents 
W@ the litigation Barrantes faced. It is cqually clear thal 
the creation of the second category printouts was for the 
dominant purpose o f  assisting Cerio in the noma1 course 
of 8 well established and commendable pattern of 
business at Elrnira Correctional Pacility to respond to 
inmate complaints. 

CONCLUSION 
The motion to compel discovery of the computer 

rnatcrial sent to assistant counsel Barrmles is denied, and 
a protective order is hercby granted as lo i t  The motion 
to compel djscovcry of the computer material of the 
sccond category sent to Richard Ccrio is &rantcd as 
indicated herein. 

The foregoing constitutes a deci$ion and order 
pursuant to 28 U.S.C. 636(b)(l)(A). The parties should 
be on notice that, pursuant to 28 Lr.S.C- J 63a@Xl) and 
Local Rule 37(a)(2), this order shall be fmal unless 
within ten (10) days after being served with a copy 
thcteof a party files with [**20] the Clerk lvld serves 
upon opposing counsel a written appeal specifying the 
party's objections and &e mwner in which iL is claimed 
that this order is clearly erroneous or contrary to law. 

SO ORDERED. 
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